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INSURANCE LAW

‘You Must Remember This’:

A Wave May Not Be Justa W

ii: Is5ue that frequently
arises in the-context of
ipsutance coverage cases
\, Involvesthe definition and
{  “\applcatonofthephrase
“ygeor pperation”~—i phrase that
appearsin several statutes pertatin-
ing to motar vehicles,! as well as
jnmany Insttrance policies—most
notably; the coverage sections ol
avutomobile liability Insurance poli-

¢dles, arid the exclislonary provi~

sions 6f homedwners” policies?
The recent appeliate decision in
Netionwide Mutual Ins. Co. v.Oster,
193 AD3d 951 (2dDept. April 21,

3021); lias brought this lssue into’
[focus oneeagain, this ime appear:
ol

‘tng torexpand the eaning:

\breadth of the phrase beyend all

.prior Hmitations.

Background

Quérthie years, the courts have
recagnized that the phifase tse or
_goeration” dges not have @con-
glstent o tnfiorm meaning: Asd

Tesult, seermingly inconsistdnt dec-
sionsand/or decisions vith strong;
_ dissenting opintonshave beenthe:
normincases involving this fssue:

Asaptlstated byt Justice ViclorGi
Grossman (inithie fower courbdedi:
. sion in Nationwide dutual fns. Co.
. o Qster, 50 Mise:3d 1208[A] Sup.
Gt Patnarm Co. 2018)), “The 'vlain
language’ and meaning of fuse’ aiid
‘operation’ encompasses a broad:
rangeo} dctivity The tendency 'to
Imow it when oneseest! (to pare-
phirase Justice Stewart inanother
eantext) yields alongline of deci-
_sions that reflect varied forms of
fwman behaviat, but providelitde
guidance where there are glose
questions.of fact™
Thus, for example, ina case
where a claimant Injured his
leg when walking past 4 twisted

and jagged edge of 2 bumpef al:

4n uninsared, illegally parked
wehicle, one court dismissed the
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untnsured matorist clalm #gainst
‘the MVAIC on the ground fhat tie
injuries did norfiesult froman accl-

dent involving the “use'ar opera- -

tion" of & motor vehicle. Wrenn
; Park, 156 Misc.2d 358 (Sup.Ct
N.Y.Co, 1983); seealso Woosters.

Seriene, 1674.0:2d 233 (st Dept..

1990) (ccident didnot oceur out
oFthause or operation of & truck
“sinee the unoccupied vehicle
‘wag merely parked ona pub

streat and-was-nof; at that Hme,
‘heing used or otherwise engaged
#isome ongoing activity™); McCo-
-npell g Fireman's Fund Ao, Ins.
Co., 49:AD2d 676 (4th Dept. 1975)
‘(umorcupled locked vehicle parked
on 2 public street in froit of the

It has'been recagnized
widely that*[n]ot every
injury occarring In of near
4 motor vehicle is cov-
ered'by the phrase’use or
aperation’™
dwiner's restdedce was “not belng:
wsed™ within the iweaning of the:

WoFaultlaw). On the ather liand;.

‘moreiecently, inacasewherethe
claifiiaint’s injury was sustained

‘when she was returning to work

altertdking a brealk in her employ-
er's parkinglot; as she walked into
a piece of shest sietal extending
approximately- tive feet beyond
the tallgate of a coworker’s parked:
pickup truck, the:court. held that
thieinjuy arose out of the “nse”of
the truck, thereby enfitling herto
makean SUM dlaim, Inso dolng, the
wiftoted that * nse’ of avehicle
encompasses more than just driv-
ing, and extends ko other inciden:

= $ee.also Mirtha p.

Cooits, 233 A'D:2d 378 (2d Dept..
1996 {"The use of ati aittomoblle

involves more than fustits opera-
tionand liiddades all necessaryinel-

Jave’

dental activities such as-entering
and exiting™). The court further
held:*The useof anundermsured
~ehidlermistbéa prosimate cause:
ofthe injuriesfor which coverage
is sought? and that although the:
truick wis not being operated at.
‘the Hmeof the accidedit, it having
been paritedin theemployer'siot:
whei ihiecoworkerartived atwork,
ftwiis belng useéd by the coworker
‘totranspork fhe shiest metatta the
jurkyard after worleLiberty Mteal

‘Fire Ins. Co. v Malotino, 154034

967 (3d Dept. 2010}
“Standatd’ Definitions

It has been recagnized widaly
that *[n]jotevery injury oceurring
inornear a motor vehicleis cov-
ered By thie phrase‘use-Qr operas
Hon™ The accident mist be con
nected insomeway with theise of:
-an antomobilé “gua avtomobile”

‘See Farm Family Cas. Ins. €0, 0.

Trapani, 301 AD.2d 740(3d Dept..
2003); New Yok Central Mitual-Fire
Ins: Co.. i Hovden, 209 AD.24 927
(4th Dept. 1999); Oliir y.-Moore; 178
AD.2d 517 (2d Dept, 1991},

Iy Hanhattart & Brorx: Swface
Traisit Operating Auth. o Ghol:
son, 1 AD:2d 1004, 1005(2d Dept.
1979), the Second Department
epressly adapteda three-part test
to determinean insures’s Hability
under a standard gutamobile pol-
icy: *(1.) The aceident must have
arisen outofthe inherent nature of
the autoriobile; as:such; (2} The.
accident must have arisen within
the natural territgrial imits ofan

‘matomobile, and the accidental

use, [oading, orunloading juust not-
have terminated; and 3) The duto-
mobllernustnot merely contribute
to canse the coidition whichpro-
duces the injury; but must, itself,

produce the Injury.”

The Gholson standard appears;
slightly modified in Engle:fns. Co.
r. Butis; 269 A.D.2d 558, 558-55 (2d
Dept. 2040, Iv. to appeal deriied
95 N.¥.2d 768 (2000), by the alim}-
natlon of the territorial limits of
the automobile criterion. There,
the court stated: “Generally; the

.determination of whether an acci-

dent hias resolted from the use or
operation of & covered % Page7




*‘of the motorvehlcle,as such and:

Wave

¢Conzmued.fmm puge 3
vehlcle requires consideratian of
‘whether; inter atla, the accident
arose out of e inherent natice
of the vallcle;and whether the
vehicle itself) pmximaldy caused
the njticy (sea U, S i Rel & Mizg
Corp. t. Aetna Cas: & Sur, Co., 181
AD2d 768"

It Butts, supra, where'a horse

" was belngg uloaded [rom a van

viaa amp “Wwhef. ltfumped and

arlsefram the® ownershlp.maln—
tenance ot use” of afiotor vehi-
cle. While the éaurt recognized
that the-dict of “loadingior iinload-
ing” 15 a “use,” it.concluded that:
‘the accldént was notthe vesult
of s0me attor'omisslon related,
to theuse'sf thevehlele”
‘hZaccariv. Progressive North-
western Ins. Co.35-A0.3d:597
‘(24 Dept. 2006), the court, after’

“quotiag the threg-part test of

Ghiolson, supra, added: *Although
thie [vehicle] itself need not be
‘the proximatecause of the injury-
. ‘[nlegiigencen the use'ofth
vehlcle must heshown.,.
negligence must heacauseof the
fnjary*eftations omitted]. Tabe
a cange aof theiinjury, theusa of

the motor vehicle mustbe'dose.-
- Iy related’ to the injury [cliation

ommed.] Alsn, the Injury mest
rezult from the {atrinsic nature

the use of the automoblle must do:

moré thafciierely contribute Lo

‘the condition which produced It
[eitationomitted]” " In that case,.
liere the plaintilf sustained.
back Injuries inthe.course of
aftempting to fesdue another
ictorist whose veliicle crashed
and burst into fames, the: court
held that the plaintlil’s Injuries
were ot covared by the*use or
operation™ clause of thevehicln.-.s
polley because] thevahicle was
stationary forsome periotlof time
before the plaintiif arrived on'the
scene, and It was ot the palifele
that catised the plalntiif to njute.
his hack.

However, seven years later, in
Kesickv. Mety York Central Mut Fire
Ins. Co., 106 KD,3d 1218 @dnept
2013), the court held that questions

.of fact existed as to whether an,

njurysustalned bya State Trooper

“tattempting to liltan accdent vic-

timoutof lils carwas caused by the

“Sngé ot gperation™ of the offend-

fng ¢ar, Canstruing the lJanguage of
the policy iberally, and resolving
amblguities irifaver of the nsured,
the court concluded Hiat the “use”
ot the offending (underlnsured)
vehielawasits operator’s negligent
operation of his vehilels, and the
Haccident”. occurred when he col
{idad with the victini's vehicle, The
plaintiiE in this case Invoked the;
“Dangermv!tesﬂescue"dodrmeto :
establishithié requislte causal con--
nection betwesn thé motor vehicle.
aecident and his{nfuries, The.court:
furtherconcluded that if the facts:
-warranted the application of that'
doctrine, the plaintiff’s njuries
-were not so femcte In either time

aFapace 1o theuse of thedlfending
vehicle as toprechide a findivig of
proximate causeas aniatiér oflaw,
Segalso Encompass IndénuitiCo:
o, Rich, 131.A.D.3d 476.(2d Dept.
2015);

*Use’ of a Motar Véhicie Found

In Gering v; Merchants Mut. Ins.
Co., 79 AD.2d 321 (2d Dept. 1980),
thecourt stated that “Ihe ‘use’ of
avehicle encompzsses more than
drivinga car fcifations opnltted]: 1t
mayinciide controlof thevehiclé:
while a flat tire Is belog yepafred
[cltations omitted]; ‘getting in:

and-ont of the car {citations onlt-
ted], lmluadingave.‘ntcle {citation
‘omitted]; examining the vehicles
gas gauge white flilng up its tank
fcitation omitted]; and sipervis-
Ing a retarded child while being
transpnrted [cltailon omitted]”
[n that ¢ase, the court held that
the aftempted perlotitince of an
emergency repair ona vehicle by
onenﬂhepaasengers constituteda

*nse”gfthevehldlesince therepalr
was attempted so that the travelers
could.continue oo thelr way home.

Consistent with the [oregolng,

“yse™of amolot vehiclewas found
where the plaintiff was infured
while loading equipment. onto
a teuch (Paal M. Maintenance. v
‘Transcontinenfal: ins. Co., 300
AD24205 (15t Dept. Zmz)),whem
. stalled Vehlela was pushed by
it5:ownerto the shoulder of the
tgad, agalnst te snowbank, with
1At flashers on and doors Jocked,
;and 1sft e scene'to get helpto
‘move the disahled velilcle and
the oncoming plaintiff struck that
velilclewith hls showmonlle (Tren-
{ini o Metropolitar Prop. & Cos. Ins.
Co,, 2AD.3d 957 (3 Dept. 2003));
‘whiere & xjver lost control of her
éarand struck autlity pole, which
cansed, spa:ls and hot-pieces-of
wire'to hitthe. pla.lntiff. whowas
standing {n her gatden along the

roadway; and who fell while run-:

ning away fram the hazard (Furm
Family Cas. Ins. Co. v: Tropani, 301
AD.2d 40 Gd Dept2003)); and

‘where the plaintiii tripped over
-a sbitease that'was unloaded by
a biys driver from 2 bus after Its:
“arrival atits destinatton (Peter Pant

Bus Lines v, HanoverIns; Co., 157
AD, 33610 (ist Dept. 2018))

“Use’ ofa MotorVehicle
NotFound;

Thia“ise" of vekilcle was foind
ROL10: existln two cases i which.
£

{njury, nior did the Injuirles avise
out of the Iiherent rature of the
vehic!&:, rather, the in]uxla wiers
caused by the dogs and the vehil-
s were merely thie locations of
the injurles. See Alstate ins, Co,
o Reyes, 109 AD.3d 468 (BdDept.
2013); Allstute Insurance Co. U
Stalh, 117 AD.34 625 (ist Dept.
2014).

“Use” of & motor vehicle wis

_also rejected where a passenger

leaned cutof amoving cAE placed

infured (Morm 1 Allstate Ins: Co.,

@dDep

iof ewlbrk,YaA.D.adBB(IstDept.
2010% Barber . ‘Merchant, 180

< AD2d 084 (3d Dept. 1003).

5. hands on a bicyclist's back
and shaved him ofl the bicycle;
edusing the cyelist to fall.and be. -

261 A.D.2d 457 (2d Hept. 1989));
‘where a passenger thre.w aeup
from anautamobile: d striick a
-pedesttianwl!h it ((Im lou;d Sul-

{Sup.! S;:_HolkCc. 2008}, aif'd 65
AD331002 (2d Dept. 2003)); where
the plalnm[wns Injured while he
wasiryingtohelp his fouryear-old
sonolf of atruck (Empire fiis: Co.
. Sehilelssman, 306 AD23512 @
Dept. 2003)y; and where aerate fell

partwhlletoadlng and unloading,
sesilting In Injury (ABCw. Country-

. wide dns, o, 308 AD2d 30 (lst
“Dept. 2003).

Waves, Gesturas,;
Matlons or Signals

Ore of the'moze interesting:
questiths In- this arga ls'whether
awave. gesture, ‘motlon:or stgnal
arthp Efatar afd motor velilcle

{of sudrance’ cavemge purpnses
A lotig T of cases invalving

Couty; As:Lisette and Gabrlélie
weré leaving Eycle City, Abbene
instrivetéd them faceed northi
on Route 17, make:a Ukturii onto

Harrlian Avéniie, and travel haek:

I the 0pposite direction toget

" onito the New York State Thruway,

Followlng Abhene's difsctions,
Ltsette tarmed left dnto Harrlman
Avmuemd thenmadea LHorn ln

‘adrivewayto go backto Route 17
and the Thruway. After maldngthe.

U-turn, Lisette stoppedher vehicla.
‘a¥ an angle on ornear the shoul-
derwhereHairiman Avenua meets
Roiute: 17, to. waltfor Trer daughter
tomake thesam tam. 'l'heeng{ne
was running boi the carwas not-

moving, Lisetie Had herfaot oni the

brake, but did; Tiot recall if she had
put thetairin"park.” When Lisétte

.saw Gabrlelle approachlng the

Intersecifory, she waved to Gabirl-
elle it the window of the BMW.
o signal her to torn, Le’ Sto Jet
her see that that's where we were
turnibg around, to make'sure. ...

This expansive. decns:on wili Eike!y have significant effects
an fusute litigation Involving “use oroperation‘of a Motor
vehicle; regardiess of the contextin which that phrase ap-

pears.

motorlsts (Including, perhaps
mostegmmonly, bus drivers} whio
‘wavs, gesture, motion orsignal to
ather drivers or pedesitlans that
they-may proceed, estalilishes
that llability may be found If the
meotorlst falled to exercise reason-
able care and his or hier conduct
was'a proximate cause of infurles.
to the plaintiif, A fypicalexample
‘of such acase Is-whete theidriver
‘slgnuls a pedestrianto cross the:
‘street and the pedestrianis kit by
anotier yehicle, See e.g.: Levi v..
Neirdone, 178 AD3d602 (2d Dept,

~2019); Kievmun i Ehilip, #AD3d

1031 (2d Dept. 2010); Yadf o New
York City Transit Atili., Y A-D3d
654,:655 (2d Diept. 2004); Tarane

k.. i Haney, 264 8.1 20-926,927 @d -

Depk. 1999 Valdézu Bemurd, 123
AD.2d 351 (2d Dejt, 1956 Riley 0
Burd 6FEd of Cent.-School Dist.
Wo: 1. 15AD.24 303 @d DepL. 1962);
Anothercomman examplels where

the driver gestures to-another -

driverthat it Is safeto turn of pro-

collisi
a5AD; 3& 1431 1431-32
;201%); Qhlhausen . City

Whlch brings us'to the Osler

‘The‘Qster Case

O Aug. 31, 2011, Lisette M.
Oster (Lisette), her daughter,
Gatirielie Oster (Gabrielle), and
Andrew 1. Abbene (Abbene),a
famlly friend, diove from Putnam.
CountymcydemtynnRoute 1in,
Sipatsburg, New Yorfkintwo sefras:
ratécars, Lisetteand Abbenerode
together I Abbene's 1985 BMW,.
sihich wasinsured by State Farm..
‘Gabpsigfoliowed them in aHonda:
wehlcleowned by Lisette, which
‘was jnsured by Allstate. Abbena

! edatCydBCItywhﬁeUselte
drove his, BMW back to Piitnam:

“that shie saw where We wete turn-
ing around.” Gabilelle saw Lisette
“and turned left to go into Harrftran
-Avenue, so she could loliovw hien As
Gabrielle changed lanies to make
thelel turn, Douglas P Dantele (Mr
Damele),whovms traveling behind

by motorcycle, suuck

“Darilele Estateagn!nst anrielle

Jisette and Abbene, the plalatiff

aueged, infer alla, that Lisette;

“while in ﬂxe colrse of-gperating
veh

by delendant AndeewJ: Abbene,
did signal, metion andfor wave to
the:delendant, Gabriel M, Oster,:
who was operating the aforesaid’

Honda.vehldeownedbymedel‘en-
;dant Lisette M. Oster; to nipke an:
‘IHegal b-turn at the. stated logas
‘tlon® aiid that Lisette “wag negli-
“gemt, teckless and careless by ghu-

iniga signal, motion and/or wavete:
lhe defendant Gabrielle M. Oster.”

Lissette sought defense and
indemnification from State Farme—
theinsurer for the EMW-—and [rom
Natiohwlde under ahomeowners:
policy it had Issued to her. State
Farm denled coverageon the.
grouind that the aceldent *was not
theresultof the ownersﬁx'p. -
tenance or use of the BMW: trom
which Lisette waved toy Gabriel_ e
Nationwide also denled Soverage:
to Lisette (and Gabrielle) on the'
grouftd that its homcowners' pal-

';Icyspec!ﬁcaﬂyexduded coverage-

for clafms arising out ol the use or
operation of a molor vehifcle by an

Ansured and that the subject-acel-

dent occurred from thewseof a

“raotorvehicled

In the Wronghunl Deéath action,
the jury found that Lisette was
negligent in the manner in:which
she woved to Gabilélls; und that

Lisette’s negligefice was:a sub- -

stantial factor in causlig the accl-

dent. Theury apportioned Babiilty -

against all three defendants i that




‘action, as follows: Gabrielle: 73%;.  just.driving it (see Heriz v. Gov-
Lisettes 20%; My Daniele: 7% erpment Employees Ins. Co., 250

Subsequently, and prior:to the AD2d181, 187'Gemgn.Memhan£s
commencement of the damages  Mut Jus. Co. [supra],” and that “If]
1rial,. ‘Natlonwide commenced actors to'be considered in deter-
aDeclaratory Judgment action. miningwhether an accident arose

seekinga judicial declaration that
State Farmp, rather than Nation-
wide, owed Llsette: itles.of:
defense aml !deutlﬁcaﬂon under

bam wronglully tefused to fi
‘thelrcontractual abfigations toher,

Supreme Court’s
Decislon:and Order

Upon miotions and cross-
metions for summary judgment,
‘the Supreme-Court determined
hiat Lisatte's wave to Gabrlelledid

tonstifute “ise or operation”

the Abbene BMW, and, thiss,

relied Upon the fact that “lhevehl-
clewas parked, and Lisetta waved
‘to her dayghter thraiugh its open
windoiy; striflar to the parked

thie dog in Reyes xeacher.i !
bite:the pedestiian,™as
thie facts that: “The BMW was nat.
perfotminga transportation fivic-
tidin at thie time of the aceldeniti®
“Thié ageidest did not take place
Aithin the BMW natural teryito-
flal Tisnits; and “the BMW did not
‘produce thelnjury™ Summarkzing
“his determination, Justies Gross+
Ain stated that “Lisette’s ‘wave’
was an act [ndependentof the ‘use
or operation’ of the Abberie BMW.
Thefact that it was made from the
driver’s seat, with the englnerun-
ning and other indicla of ‘vse
operation’ is fortiltous, but 1tis
neltherconvincing noy controlling:
... Therels no nesas between the
waye and the actual operation of
the automobile, Lisette’s wave
couldfustaseasi]yhaveheenmadn
whi tanding outside the BMW
et away from it, wlthout

may] besa!d that the travel plans
‘for Lisette and Gabriglle contem-
piated continted travel, orvse of
the BMW (and thieHonda)—sa as
broad useand

upra), Lissetté's
jury found to'be
: : fot pactof, or réa-
sonablycenlemplated Awithii ‘ase
-anid operation;* let alotie negligent
g€ and-operation.”

Appellate Division’s.
‘Modification.

‘On Nationwide's appeal:{fand
Lisette’s ¢ross-appeal) froin Jus-
tice Grassman's ahove-desexibed
‘Qrdér, the Second Departinent
-nanlmously (and somewliat
surprisingly; i my view) held:(n
‘agieenent with’ ‘Natlonwide) that

‘Lisette’s wave did constitite her
*ige” of the Abbisns véhicle.

After-nioting that “[t]he use’ of

#vehlcle encompasses widrathas

out.of the use of a mator vehicle
includewhether theaccldent arose
aut-of the Inherent nature a[ the
vehicl_ e and wht:%lher the vehlcla

Co n.Rdi.su y

of Lisette’s negligmt :
to heruse olthe vehi
omlited]. Rather, Lisstte’s signal to.
Gabrielle was patt of, and donets
facilitate, het ongeingtrip with
Gabrielle. Lisette momenta:ily
paused the vehicle near drlvlng

Gabrielle consututed hez *use’ of’

ﬁleAbbmevehlde_ [eiting Trent
. Metropolitan Prop, drid

_.Iutjlg_ment tio |

obhgated to defend Shndfy
‘Lisettelnthe unde:lﬁnngngiu!
Death aétion and that State Farm
s socehliged.

‘This expadtlve declsion will
likely have significant effects on
‘future litigation {nvolving “use
‘or-operation of a wetor vehicle,”
‘regardless of the context in which®
Ahat phrase appears. At thevery
least; we now know:that a wave

‘can be more than a'wave—it can
Inappropriate chrcumstances con-
stitute the “use® of a motor viehide;

resaiesssripF R E

1 5o, e, VT, §253 (pertalnilig fo pros
coss of service aieriabllity pesuliing rom
't;::prq:enilm‘nlamlorvcﬂdemlhns
ﬂnebynnum_uldmt).mﬁﬁﬁ(pum&h

it Tegaly pperat:

arising gut of the rawrieeshl ienance
or use™ of x motorvehicle); | 10z,

. (pertalning to No-Fadt coverage
dlvidm!sln]mdlhmﬂxﬂm“tmurom
ilonola motor vehidle); INS: L 53210, et saq.
(pertalning to actlons against the MVAIC for
indtvidualslu]umdﬂmshlh&'owmﬂp

sa o wse’ of an enk Iulnr
wehile ’

).

-2 Forexample, typleally, a motor ve:
hlc!e Labifity policy defines an "lnsured” to,
‘means (1) you and:resident relabives fori
() tee pwnership,: malatenance; or use of
(1) your car... (3) any other persan for his
orhermcal’ (a)yourcnr o LY Ay athier

n-or organization: vicarfously Ushle,
ortbeweulaw}ddchynnlnxmdasdz-

y a.hnmenwnus‘ policy specifi-
mﬂym:ludzsmuuuorapumunuiamo-
torvet I such:
as: ’Cnvua:eﬁ-—l’msuna!mmynnd!!uw
erage F—Medlcal Payments 6o not-apply
16 bodily tnjury or propeity damage .. ()

irishng out ol the dwwership, almtenance:
'nrmunf.euh‘uslmmtorlhenegllgmtsu-
pervision by on innured of, ar ftatulosly im.
‘pased Bahiilty oty any Insuyed related to the-
‘uss of ... (£ya modor vehicle ., ownled by -
oropualedhy.or.. laamdmanlnsumi.
3. Allstate pravided & defense and in-.
-demnification to Lisette {a6d Gabrielld) in-
the Wronphal Death action wider the Horida:
anlomishile policy, as the accident tndent-
nhlyamseoul’.uﬂheuseo!thnﬁnndk




