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Expert Analysis
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SUM Offsets: a Rare
Reversal of ‘Settled’ Law

ne of the more intey-

esting, and significant,

insurance law questions

that has been posed to

the courts in recent years
involves the issue of whether
an “SUM" carrler is entitled fo
an offset or réduction in cover-
age for the amount(s) received
from nop-motor vehicle tortfea-
sors, such as munlcipalities,
bars, and/or medical providers,
in addition to amounts received
by the insured/claimant from the
motor vehicle tortfeasor involved
in the accident, Although the ini-
tial deciclons on that 1ssue were
consistent in expansively reading
the SUM endorsement to maximize
the number of potential offsets or
reductions in the SUM insurer's
policy limits (thereby minimizing
the SUM coverage), a more recent

decision by the Appéllate Division, -

Secend Department, in which that
court, in & rare move, effectively
overruled an earlier holding, has
created a division of authority that
leaves the question somewhat
“ungetiled.”

Pertinent Policy Provisions

. The3upplementary Uninsured/
Underinsured Motorists (SUM)
Endorsement—New York! pre-
scribed by the Insurancé Depart-
ment in 1893 as part of Regulation
35-D,2 provides in its “Maximum

- SUM Payments” Condition (Con-

dition 6), that “Regardless of the
numher, of insureds, our maxi-
mum payment under this SUM
endorsement shall be the differ-
ence between: (&) the SUM limits
[stated in the Declarations] and
(b) the motor vehicle bodily infury
liability insurance or bond pay-
ments received by the insured or
the insured’s legdl representative,
from or on behalf of all persons that
may be legally liable for the hodily
injury sustained by the insured
[emphasis added)."

That the specific reference to
“motor vehicle bedily injury liabil-

JONATHAN A. DACHS is g partner at

Shayne, Dachs, Sauer &Dachs, In M fne-
ola "

Jonathan A.

’ Ey
Dachs

ity Insurance or bond payments®
was intended by the drafters of the
regulation to distinguish recover-
fes from parties responsible for
the use or operation of a motor
vehicle covered under a motor
vehicle liability policy from other,

non-motor vehicle, tortfeasors, -

such as, for example, Dram Shop
defendants (bars), municipalities
responsible for a defective traffic
light or stop sign, or doctors who
comitted medical malpractice, is
apparent from the change in lan-
guage noted above, ks also apper-

While the state of the law
appeared well-settled fol-
lowing ‘Weiss'and ‘Redeye;
another similar case was
winding its way to the
Second Departmeént.

ent from the numerous examples
of SUM coverage set forth in the
regulation and required to be set
forth in written notices to new
and renewal insureds in order to
“flustrate the proper application
of SUM coverage,” all of which

depict and demonstrate recov-

eries by the claimant from “the
negligent owner or operator of
the other motor vehicle” or the
“other motor-yehicle owner or
operaton¥
While ¥ appears clear from the
ahove that’ only motor vehicle
bodily injury Insurance policies
recelved by the insured are to be
considered when arriving at the
maximum amount availabletathe
claimant, there is another provision

_in the same prescribed Endorse-

ment, which, atleast according to
some, clouds the issue!
Condition 11, titled “Non Dup11~

cation,” provzdes in pertlnent palt
as follows}

“This SUM coverage shall not
duplicate any of the follovwng
*x ok

(e} Any amounts fecovered
as bodily injury damages
from sources other than motor
vehicle bodily infury liability
insurance policies or bonds™®
[emphasis added].

"Welss v, Tri-State Consumer’

The first major case to deal with
the interplay between Condition
6 and Condition 11 of the SUM
endorsement was Weiss . Tri-State
Consumer Ins. Co., 88 AD.3d 1107,

- 951 N.Y.S.2d 191 (2d Dept. 2012),

There, a vehicle owned and oper-
ated by Anton Goldenberg was
struckeby a vehicle owned by Chris-
topher McGibbon and operated by
Michael McGibbon, an oftduty New
York City police officer, who was
intoxicated. Goldenberg and his
wife, a front-seat passenger, as well
as Michael McGibbon, sustained
fatal injuries in the accident. The
McGibbon vehicle was insured by
State Farm, with Hability limits of
$50 000/$100 000. The Goldenberg
vehicle was insured by Tri-State,
with liability and SUM 11m1ts of
$250,000/$500,000.

Thelawsuit brought against the
MeGibbons (negligence), as well
as a bar and diner that served
Michael McGibbon alcoholic bev-
erages prior to the accident (Dram
Shop liability), was settled, with
Tri-3tate's consent, for a total of
$355,000 settlement, consisting of
the full $100,000 on the State Farm/
McGibhon policy, plus $255,000
from the Dram Shop defendants.

‘Plaintiffs’ subsequent demand

that Tri-State tender the $400,000
inSUM coverage available (.e., the
$500,000 per accident limitless the
$100,000 received from the motor
vehicle tortfeasor [McGibhon])
was rejected by Tri-State on the
basis that, pursuant to the Non-
Duplication provision of its SUM
endorsement, any settlement
money obtained from the Dram
Shop defendants should be used
to reduce its coverage, which
in this case, would raduce the
$500,000 available SUM coverage to
$145, Q0QlEse w0 20 ipage
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Both parties moved for sum-..
mary judgment in their favor.:
Plaintiffs argued, inter alla, that the -
SUM endorsement, as awhole, was ™
clear in its intention to consider

onlymotor vehicle insurance inthe
offset/reduction In coverage caleu-
lus, and that the NonDuplication
provision, afid Tri-State’s interpre-

tation the1eo'f* <id not warrant an -
ofisef ér‘reduction for the sums’
received from the non-motor vehi- -

cle defendants. -
Tri-State, on the other hand,
although eiffectively conceding

that if the plaintiffs had elected hot -
to pursue their Drari Shop action
they would have been entitled to .

seck the full $400,000 3n SUM cov-

erage, argued that the Non-Dupli- - o
cation provision “clearly applies’ *

to the Dram Shop settlement pro-
ceeds inasmuch as the settlement

compensates plaintiifs for the same -
bodily lnjury damages for whiqh_f-
the SUM coverage is sought,” and

that provision had never been held

to be vague, ambiguous, or in cor-

flict with any other prov151on of the
- endorserment,”

Justice Bert A. Bunyan, of the
Supreme Court, Kings County, held
infavor of plaintiffs and against Tri-
State, finding, as pertinent hereto,

that "nothing within the offset pro-

vision of the endorsement {i.e.,

paragraph 6 of the Condttions)

indicates that proceeds from a
Dram Shop lawsmt will offset the
SUM coverage,”

Notably, mwhat as witl be seen,

would turfi out to be a prescient
stateinent, Justice Bunyan noted
that “allowing Plaintlffs to retain
_ theDram Shop settlement without
reducing the SUM Himit by a like
amourt will not result [n & dupli-
caterecovery orwindfall for Plain-
tiffs. In this regard, Plaintiffs must
still prove darnages before tapping
into the $400,000 in available SUM

coverage. As it Is, given the under- -

lying circumstances of this matter,
it may well be that the damages

are ultimately found to exceed the

combined value of the SUM covei-
2ge, the Drarn Shop settlement, and
the $100,000 settlement pald by the
offending vehicles’ carrfer” |
Accordingly, Justice Bunyan
granted plaintifis' motion for
surnmary judgment to the extent
of determining that the avallable
SUM coverage was $400,000, ™
.On Tri-State's appeal;the Sec-
ond Depdftment reversed justice
Bunyan'’s order, and held that the
amount of available SUM coverage
was limlted to $145,000 because
the amount payable under the SUM
endorsement was subject, by vir-
tue of the Non-Duplicailon provi-
sion, to reduction for the amounts
recévered from the Dram Shop
delendants, The court held that the

$145,000 from Tr: St

e

- Dram Shop recovery constituted an

“amount recovered as bodily Injury
damages from sources other than
motor vehicle bodily injury Uability
insurance policies or bonds™ under
Congdition 11(g), which does not
allow duplicate recovery of such
damages. :

The court further noted that
plaintiifs werg “not penalized” by
the reduction of the amount pay-
able under the SUM endorsement *
by the $255,000 feceived from the
Dram Shop defendants “since they

- ecetved the maximum amount for

which they are ¢covered under the
SUM endorsement” (.., $500,000):
$100,000 from the McGibbons'
policy, $255,000 from or on hehalf
of flie Dram Shop defendam;s1 and

Three yeaflfs‘ a_ftei’, Weiss, supra,

. was decided by the Second Depart-

ment, the case of Redeye v. Progres-

“sive Ins; Co.; 133 AD. 3d 1261, 18

N.Y.5.3d 645 (dth Dept. 2015), lv.

. to appeal deriled, 26 N.Y.3d 913, 26
- N.¥.5,3d 764 (2016}, was presented

as a“matter of first Impression” to
the Fourth Department. Although
plaintiff's counsel thetein aclmow!-
edged that the tsshepresented had,

in fact, beeri decided by the Sec:
ond Department in Weiss, supra,

he argued that "the Welss court

‘wrongly deciced the, Issue...

Plaintiff, Daniel Redeye, was
a pedestrian stfuck by a motor

- vehicle owngd and operated by

Andrew J; Hoffman, an alleged
drunken driver, who collided with'
a parked car and bounced off into
plaintiff (and two other pedes-
trians). Hoffman was insured by
GFICO, with bodily injury liability
limits of $25,000/$50,000, Plaintiit
had his own mmotor vehicle insur-
ance policy with Progressive, with
bodily injury and SUM limits of
$50,000/$100,000. .

As a result of this accident,
plaintiff commenced an action
against Hoffman for negligence, and
against the Cold Spring Volunteer
Fire Department for negligence and
Dram Shop law violations, for hav-
ing served alcohol to Hoffman prior
to the accident, During the course
of that litigation, GEICO offered its
entive per acciderit policy limit of
$50,000 to plaintiff and the other
two pedestrians injured as aresult
of Hoffman's negligence—to be
equally divided among them (Le.,
$16,666.66 each), In additfon, Selec-
tivé Insitrance Co., Cold Spring's
commercial General insurer, offered
$170,000 to plaintiff to settle the
case against Cold Spring. ’

Plaintiff received Progressive’s
consent to both seitlements, and
then préceeded to file an SUM
clalm with Progressive for the
amount of $33,333.34, reflecting
the difference between the $50,000
In SUM coverage he purchased




and the $16,666.66 he recelved as

payment from the moter vehicle -

policy covering the motor vehicle
tortfeasor.

Progressive denied any obliga-
tlon to compensaté platntiff under

its SUM' enddrsement because,‘

pursuant to thé Non-Duplcatisn
provision of its UM endorsement,
and consistent with Wefss, supra, it
was entitled to an offset or reduc-
* tlon in covetage for not only the
$16,666.66 plaintif received from

GEICO, but also the §170,000 he

received from Se!ective—-whlch

3UM coverage to zero,
In. opposing Progress:ve s
motion for sumtiary jidgment

dismissing plaintiff’s comiplafnt-

amount of $33,333.34, plaintitt”

- asserted: many of the, same argu-
ments as did the plajntift ini Wess, :

and argued that Wezss, whmh he

from the non-motor vehicle liabil-
ity policy payment because he

_.was not fully compensated,” and,

therefore, the moving defendant
did not establish that there was
any dup]lcation of the amounts
plaintiff “already recovéred or what
hewouldbe éntftled to,” - -

" % In affirming the Supreme Court's

decision, the Fourth Department

" pointed to the Non-Duplication
_provision, and held that “Here,

the payment plaintiif recelved
from thefire company's insurer

~was for-bodily injury damapes,
effectively reduced thé availab]e N

and thus the amount of SUM

" benefits available to plaintiff was

propérlyreduced by that amount
[citing Wezss, supral.” The court

. further held that the policy was ot
. amblguous #id that Condition 11

did not conflict with Condition 6,

{noting that Cofwlition 6 ddes riot
+ state that the difference between

the SUM ]iml’: and any payments

The Second Department In 'Sherlock' noted that “The key
10 a proper understandlng of Condltlon 11 Is the recogni-
tion that shall not duplicate’is not airned at preventing -

“an insured from seek! ing full compensatlon by combining

- partial recoveries from several tortfeasors, but at preventmg
double recoverles for thelr bodily injuries”

conceded was “dlrectly of point J

was “wrongly decided” by the Sec-
ond Department, and should not
be followc_d in the }"our‘ch Depart-
ment; =

The Supreme Court Erie County
(0'Donnell, 1), o reliance upon

Weiss, ruled In favor of Progressive -

and dismissed plainiiff's cornplaint

onthe ground that "Undet the clear” -

terms of the SUM endofsément,
thi: Plaintiff's recelpt of the Dram
SHop recovery reducés, by that
same $170,060, the amount pay-
able under the SUM endorsement.”

It is interesting to note that on

his appeal, plaintiif, in additionto -’

repeatingthe arguments mentioried
above, also argued, aliernatively,
that even assuming, arguendo, that
Condition 11 applied and provided
for a further reduction of the SUM

policy limits, “the Defendant did

not meet its burden of proving a
duplicatton of benefits." Specifical-
ly, plaintiff argued that "The value
of the Plaintiff’s injurtes would be
well in excess of the settlernent
he received in kis widerlying case
which was a compromised settle-
ment givén the inherent difficulties
in ultimately prnvmg a dram shop
acton " 1n st

Plaintiff further argued that
“[t]he settlement received by the
Plaintiff did not fully compensate
him for the value of his injuries
or the different types of damages
claimed, Consequently, In this case,

the Plalntiff's clalm for SUM ben-

efits would not, in fact, duplicate
the amount he already received

received from a motor vehicle
bodily injury liability policy is “the”

SUM payment that is to be given
to the plantiff, but, rathér, that the

" difference is the “maxlmum pay-

mént, “which the average Insured
would understand to mean that it
could be further reduced.,”.

A Rare Reversal: ‘Shetloclk’

While the- state of the law
appeared well-settled following
Weiss and Redeye, supra, dnother

. similar case was winding fis way to

the Second Department at around
the same time that Redeye was pro-
ceedingto the Fourth Department.

In Government Employees Ins.
Co. v. Sherlock; . AD.J3d___, 32
N.Y.5.3d 635 (2d Dept, 2016), the
claimant’s decedent was operating
his GEICO-Insured vehicle when it
was struck head-on at a high rate
of speed by a vehicle owmed and

operated by Jose Maldonado,

which was Insured by New York
Central Mutual Ins. Co. At the
time of the accident, the Maldo-,
nado vshicle was b\elh" followed
by an Old Brookvillg pslice ofﬁcer,
who had observed im speedmg

"The MaldotaddSrahicla? carrled"

bodily Injury liability coverage of
$25,000/$50,000, which expanded

to $50 000/$100 000 in the case of -

death. The decedent's vehicle car-
ried hodily injury and SUM limits
of $250,000/$500,000.

NewYork Central pald its entire
$50,000 limit to settle the action
against Maldonado. U.S. Specialty




Ins, Co., the insurer for the Village
of 01d Brookville and other munici-
pal defendants, paid $425,000 from
Its public rlsk professional policy
to setile the action against its
insureds. Presumably, these settle-
ments were reéached with GE[CO s
consent. « -

Subsequently, the estate repre-
sentative filed a clalm with GEICO
for $200,000 in SUM benefits (rep-
resenting its $250,000 SUMilimits
less the $50,000 receivedirom the
tortfeasor’s insurér). In’ response,

GEICO petitioned to stay arbitra- ©

tion on the ground that, pursuant
to Weiss, the $425,000 recelved
from or on bekalf of the munici-
pal defendants must be taken Into
accoupt and inchxded in the off-
set or reduction In coverage, and,
therefore, its-SUM policy ] limits
were reduced to zero: -, - *-

In opposition o GEICO's Petl’ﬂon
to Stay, the clatinants.contended
that rather thar permliting an
offset of SUM coverage, the Non-
Duplication provision ensures that
the policyholder does not receive
duplicative recovery, and that to
the extent that Weiss holds other-
wise, it should he overruled. -

The Supreme Court, Nassau
County (Feinman, J.), granted
{EICO’s Pefition and issued a

. permanent stay on the ground that

under Wmss, the payment by the

public risk policy reduced the SUM
coverage to zero. Indeed, the couirt
stated that “the Weiss decision corn-
trols, is applicable and under the
doctrine of stare d#clsls shall he
followed.”

) Undaun?ed by the severe chal»«
lenge imposed by the doctrine of
stare declsis, the claimants boldly
took an appeal from this decision
in order to test "whether Wefss v
Tri-State Consumers Ins. Co., should
he overruled and whether the Non-
Duplication Conchtmn ailows for an
olfset of coverage:”.

One of the major arguments
made by claimants was that “the
proof at the Sherlock arbitration
will be that the pecuniary dam-
ages for loss of financial support,
loss of household services and
loss of nurture and guldance
suffered by the clalmants...far
excoed the $425,000.00 paid by
the municipal Defendants. From
the Appellant’s view, the fotal
coverage here is woefully inad-
equate, There will be no duplica-
tion. In any event, it will be the
arbitrator's role to dete_rmlne the
totality of the damages.” .

y CIa}mants also argued that the

~A|&gislativd purpose of SUM cover-
age supports a ruling that peymerit
from non-motor vehicle bodily
injury liability insurance should
not offset coverage, and that the
Leglslaturs’s Intent was to provide
an insured with as much coverage
as he ot she provided to other
motorists, As the court summa-
rized the clalmant's argument, “In

essence, [the claimant] contends
that the purpose of Condition
11(&) is to prevent insureds from
recelving more in compensation
than they have suffered In injury;
It is not intended to prevent an
insured from obtaining benefits
that would bring them closer to
full compensation for the injuries
that they prove they have suffered,
[Claimant] contends that Weisswas
wrongly decided to the extent that
it holds otherwise,”. .

In a decision handed down on
June 8, 2016, the Second Depart-
ment, notwithstanding its earlier
‘Weiss decision, reversed the order

. appealed from by claimants and

denled GEICO's: Petition to Stay
Arbitration, The court noted that
"“The key td-a proper understand-
ing of Condition 11 is the recog-
nition that ‘shall not duplicate’ is
not almed at preventing an inswed
from seeking full compensation
by combining partial recovetles
from several torifeasors, but at
preventing double yecoveries for
thelr bodily injurles’ .. . '
- The court further noted that the
claimant alleged in her request for
arbitration that the bodily infury
damages were “In the millions of
dollars,” snd that presumably, if the
metor vehicle defendaat's policy
had contained the same $250,000
Hability limit as GEICO's policy,
clafmant would have heen abla {0
obtain $250,000 from the motor
vehildde tortfeasor's nsurer, plus the
$425,000 from the rminicipal defen-
dant's insurer. Here, the clalmant

- seeks only through her SUM claim. -

“to be in the same position she
would have been in had the Maldo-
nado defendants not beeh underin-
sured relative to the GEICO policy.”

Finally, the court stated that *to

the extent that Weifss can be inter- -

preted to require that the amountof
SUM coverage be reduced without
regard to the actual amount of bodl-
by infury damages suffered, it should
no longer be followed,” (Emphasis
added.) Accordingly, since the
[ull (actual) amount of the bodily
fnjury damages had not yet been .
determined, claimant was allowed
to proceed to arbitration—the clear
implication being that if the dam-
ages are found to exceed $475,000,
she should be allowed to recoverup
to $200,000 under the SUM policy.

Conclusion

As things now stand, and at
least until the Cowrt of Appeals has
occasion to speak on this Issue,
or the Department of Fmancml

- Bervices Amends Regulatidn 35 D,

the answer to the question posed
at the beginning of the article
depends upon the jurisdiction in
which 1t is litigated.
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1. See 11 NYCRR 560-2.3 (f).
2, Bee 11 NYCRR §60-2.3, et seq,
3, See 11 NYCRR 560-2.2[b]{1]-[4).



