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The Applicability (Inapplicability)

. neoftiisiost relied upon

is "an insured vehicle
where the insurer dis-

claims labllity or denies.cover-

'age." See N.Y: Ins. L. §3420(D(1);
see'also Regulation 35-D's Supple-
* mentary Uninsured/Underinsured

" Motorist Endorsement—New York,

"1t NYCRR §60-2.3 (H{Q3) (i)
: (*The .tern ‘uninsiired: motor’

seht HefvougdiE ownership,
: WainfeiTah e OF tise; results In
' iy Anjudy todin fsured, and
.+ for'whichi¢: théfe is a bodily
: njury’ liability instrante gover- -
-age or bond applicable td such
- motdr Vehicle at the time of the,
“acciderit, but: .., thie insurer writing
. * sizch irigurance coverage or bond
dehies coverage.,. .”); Vanguard
Ins: v, Polchlopek, 18 NY.2d'376 -
! (1966) (“an lisuraice policy which

shon is prohibited. All rights reserved.

[

rther duplication without permis

" accident Is ot a policy applicabile
. atthe'time of the accident™). -
; "1 it order to protect an irjjured

2017 edition of The New York Law Journal,

by a denial or disclaimer by the
‘ tortfeasor’s insurer, the legislature
- - encduraged the expeditious resolu-
' tion of Hability claims by providing,
! intns. L. §3420(d)(2), that all ability
" -Insurers must “give writtén fiotice

of such disclaimer of liability or
deiiliofcoverige to'the Instired

“andthetrfired person or any other
difmAf 3 it "A% explaiited by the court
“WiBouis Léid Ledse’EMB v. Royal
Supluys Lines Instraince, 21 AD.3d
"84, 92 (Lst Dept. 2005): “Itis clear
thatthe hotice requivement of Sec-
-fion 3420(d) is desigfed to protect .
the frisured and the Injuréd person

posed by a deliy Fdéarning the'
insurer’s position, ' of expenging
efiergy and rescurces ir%;ﬁ nltinagite:

Iy futile attemptto recGver damages ™
from an instrer until it is toolateto
_pursue them successfully.”
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categories of an “unin- . .
sured motor ‘vehicle™, - | By

- yednfiret nidandthmiotar véhicle |

Is disclaimed subsequeit to an -

! party who may be vitally affected -

as soon as is reasonably possible -

B .
\ Jonathan A.
‘Dachs

waiver and estoppel defenses, *sec-
tion 3420(d)(2) creates a height-
" ened standard for disclaimer that

tirhe; rather than on the insurer's
manifested intention to reverse a
right as in waiver or on prejudice
to theinsured as in estoppel’ [cita-
tlon omitted).” KeySpan Gas East

~The legislature‘encouraged
- the expeditiousTesoly-
“tion of ilability claims by - |
“providing that all iability
insurers must “give written
. notice as soon as s reasor-
ably possible of such dis- .

. clalmel’¢f liability or denial

of coverage to the Insured
‘and the injured person or
*.any éther'claimant” . -
R U P ‘.7
. Munich Reinsirance Arnerica,

23 N,Y.3,583:(2014), Failure of -
the frisyrer to givé such reason- .

ably timély and specific notice may
result inlts Being precluded, based
upon a theory of waiver and estop-
pel, from relying upon a breach of

a policy condition (such aslate’,

notice ot acls of gogperatiom), or

{ * an' exclusidrary provision in the .
or cther claimant.agairst the risk, - palicy, See Roman Catholic Diocese

} 6f BrobkBpr vs Nattonidl Urtion Fire

“78 NY.2d 1084 (1997

As fmportant asith ‘disclaimer

statute Is, however, it s notappli- -

cable in every case or scenario.
Indeed, the statute specifically

. proyidey that It applies only where.

an insurance. policy Is “issuéd or
delivered” iri the state of New York,

and only to claims that are hasedon. -

“death or bodily Injury” arisingout of
accidents that take place withinthe

- York siccident and brought

Unlike tradifional ébmxpon-'-law .

‘depends merely on the passageof.

s, Co. of Pittsburgh, Pa., 21 NY3d_
<139, QR013); AlleityInst v, Jimenez, . &

state, Stated another way, as it was
by the Court of Appeals in KeySpan:
“Byits terms, the statute applies only -
in cases involving deathr or bodily
injury clainis arising out of a New "
-CLOETE Al undera
New York liabilify policy. + -

tig: the. y-f
ing on another explicit limitation in
the statute—the requirement that
the claim at issue Involve “death or
bodily injury™—as well as certain
judicially created or récognized limi-
tations or exclusions from the appli-
cability of the disclaimer statute, '
and, indeed, Ins. L. §3420 as awhole.




'm§3420®<2'
eff Jan. 17,2009

,- :apre-2008am

York, and resulted ingerious bodJIy

) m]urlestoﬂleparﬂesmolvedmmef‘

R dm tcase mvolv— -
© - amigtor vehx,de accident that
“'took place in Albany Cowity, New

Following the commencement
“of aJawsuit by an lndeidua] alleg-
edly m]m'ed as are;ult ofAmerican

gl f 'o'f

accideu’f.,thecqmt,mteraha,mect-':_._ selirie

: precluded qur deuymg coverag -

orf arid intérpr

)3 issqed for delrve i
. hecause the policles wére actually’ :

delivered to the Indured's pare
rporatioi in Texas; all | prerm i

’s .- Inyoice$ were senif t0 the p




City Acceptcmce because in Ameri-
can RefFuel, “the policies listed,
as anamed insured, the plaintiff,

which is a Néw York corporaﬁon. ,

located in and performing work in

New York.” The court, therefore,
- concladed that “the location of the _
fnsured and the risk to be insured

are determinative.” The court,
furthér noted that “the clatm was

arraccident occurring within this-
State,” and held that “Insurance’
Law §3420(d) applies because
the disclaimer was s for Liability for.
a claim_amder: pohmes issued for-.
délivery in this Staté, for bodily

injiify 4 ansmg out: of an accident.

occurring in this. State, and,~

therefore, Wausau was obligated -~

to “give written notice as soon as
is reasonably possible” of its dis-.
clalmer based upon exdusions m

its po]icies = 0

- Seealso’ Columbta Casuahy Ca ‘_....-.

!J Nufiongl. Eme;gency Semces,f;

282 AD:2d 346 (1st Dept. 2001) -

(*We reject plaintiff’s ¢laim that
-the timely disdaimer proyision is'

inapplicable in this case merely

because the policy: in question
was issued cut of State and listed .

the address ofthe insured's corpo-"

rate headquarters out of State. The
policy expressly covers insureds
" and risks located in New York and
_ must therefore be deémed issued

for deliveryin New York [see,

Amencan RefFuel Co. v. Employ-

ers Ins. Co., 265 A:D.2d 49, 531™).
In Preseruer Ins. v. Ryba,

- 10 N.Y.3d 635 {2008), decided

Dbéfore the effective date of the'
-2008 amendment, the plaintiff, a

" New Jersey construcHon worker

employed by a New Jersey sub-

the state of New York, was Injured

.. ‘wlién he fell off a scaffold, The
for bodily i.njury resulfing from |

subcontractor/employer main-

 tained a worker's-compensation
-and employers’ Kability policy

fssued by Preserver Insurance,
of New Jersey, whichi were both
_underwritten and dellv,ered in
NewJerSey Reversn’fgjthe coritrary
.déterminations of the Supreme;

"Court and the Appellate Division,

the Court of Appeils rigted that
“a policy Is ‘ssued for delivery’ in

- New York if it covers both nsureds
and risks locited inthis State” (cit-

. ing Columbid Cas. and A.mencan

RefFuel). The: court went 60 18~

find that although by mcludmg'

the policy covered risks located

.In New York, the insured Wwas,

however, a New Jersey company,
with its only offices in New Jersey,

“so that it cannot be said thit the
insured is located in New York.”
. Accordingty, the court heldthat the

palicy was neither actually “deliv-
ered” nor, “issued for delivery” in

» New York, and, therefore, Preserver
‘was ot requlre;dbylns L.§3420(d) --

16 make a tHméky djsdauner of cov-

contractor, performing work in -

- “issued or deliy

: mthestatute']‘hus,wh

era.\,e. See a]soAdmzraI Ins. ‘C’o v.
Joy Contractors; 8+ AD.3d 521 €lst
Dept. 2011), affd..as modlﬁécl, 19
N.Y:3d 448 (2012),

) Recent Case

Mostrecemiy in Caﬂs‘on 2] ﬁgen-
can Inferndtional Group; 130

1477 (4th Dept, 20159, Iv. to abpeal

. granted, 26 NY?3d 918 (2016),

action pursuant to &’ diffefodt sec-
tion of Ins. 1. 53420, fe. §3420(a)
(2), which- governs. actions’ dgainst
insiirers t& cCollett GHaH jﬁdggzL?is
against their insureds, ihe. eQurt
ruled thatséction Jmapphtaﬁle
bécause thé Policywas mt“iss\féd
or delivered In this stafe.’ AS the

court explamed n reversing:the

* Supreme Coprt; prder that déffied .
the insurer's emss-mohonto distiss -

the euiorcez;aent ac:l::on1 the phrase

ch*‘cm'rmt
lyappears intf estatute,fsngt’tofae

. conﬂa]:edmﬂlﬂlephrase“lssuedfor .
‘New York ag an “liem 3.c.” state, :°

“deltvery, whiich formerly Aijpared -

ereth DOIICY

" fhvolved was issued in New Jerséy

and delivered i in Seattle, Washmb
ton, and thenin I"londa, it was not
issued or delivered mNew,York, and,
accordingly, the direct actlon statute
was mapphcab[e. ;

It remains to be seen what if
‘any, changest the’Court of Appea]s
‘makes to this decmwn,_ jhen | n-
“hears Carlson Sometime
year ahead. . . _..




were forwarded [or a défense, dis-
claimed coverage. That disclaimer

- was based upon an “nstred versus -

insured” provision in the policy,
which dkclidad “[d]ny ‘clatm’

made by or for the benefit'of, or

in the name or right of, one current -
- or former Irisiired agairst anothér

current or former insured.”
_ Becauseit was nof clear from the
language of the exclusion whether
the insured claimant, as an employ-
e was an "insured” as definad in
‘the policy, the court held that the
provisions were ambigiious and
subject to more than-oné inter-

* pretation, and, thus, held that the
Insurer failed to establish its prima
facie enfitlement to judgment as a
matter of law, and, indeed; grant-
ed summary judgment In favor
of the insured declaring that the
Insurer was obligated to defend i
in the underlying personal injury
action. : . .

‘Fitzgerald’

Finally, although this point wag
previously mentioned in a recent
article in this space, it is worth
repeating that in State Farm Mut.
Auto, Ins, v. Fitzgerald, 25 NY2d
799 (2015), the Courtof Appeals
observed that in Interpreting

the provisions of the prescribed
uninsured' motorist (UM) and
supplemental uninsured motorist
(SUM) endorsements, the genéral
rule of construction of sibigui-
ties against the drafter {Insurer)
will' not apply because the insur
ers did not choose the terms of
these endorsements of their own
accord, but, rather, vere requdred
toinclude them in compliance with
the governing statutes (Ins, L. See-
tions 3420f][1] and [f1{2]) and
Regulations (11 NYCRR 80-2.3{iD).
As'the cotirt stated the ‘excep-
tion to the gereral rulé of policy
interpretation discussed above,
policy provisions mandated by
statute “must be interpreted in a
neutral manner comsistent with
the intent of the legislative and
administrative sources of the
legislation.” - ~: - -,
-uu----.....Q.;.,.;-f.--.;- ) B
L, See also Lend Lease (US.__) Consirue-
tfon LMB . Zurich American Jns. Co., 136
Ab3d 52 (1st Dept. 2015). :
2. For & detailed discussion and analy-
sls of Matter of Viking FPump v. TIG Jns., 37
NY3d 244 (2016), see Dachs, 1., “vj

Pump': Allocation, Exhaustion, Policy In-
terpretation,” NYLJ, May 17, 2016, p 3

- ol 1; and Epstein, Howard B, and Keyes,

Theodore A.-*Viking Pump’: Changing the
Alocation Landscape,” NYLJ, Aug. 31, 5016,
D. 3,col I,

y 3'._ See Dachs, 1., “Insurance Law Lessons
My Father Taught Me,” NYLI, Feb, 22, 2016.




