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SURANCE LAW

he early days of Summer

2017 have seen a spate

of activity involving im-

portant changes to the

statutes and regulations
governing automobile insurance,
of which practitioners should take
note. The recent legislative and
regulatory amendments pertain-
ing to “transportation network
companies,” such as Uber, Lyft,
Gett, and the like, which include
amendments to the SUM Endorse-
mett set forth inRegulation 35-D,
are described below. .

In the next installment of this
article, Iwill discuss another set of
amendments tothe SUM Endorse-
ment, expected to gointo effect on
Aug. 1, 2017, as well as an update
on the SUM Limits bill recently
passed by both houses of the
New York State Legislahure, and
presently awaiting Gov. Andrew

Cuomo’s signature,
VTL Artidle 44-8

By the Laws of 2017, Chapter
59, part AAA, §2, effective June
29, 2017, the New. York Vehicle
and Traffic Law was amended
to add a new Article 44-B, titled

“Transportation Network Com-
pany Services, to deal with the
proliferating phenomenon of such
services as Uber, Lyft, Gett and
the like, Although these services
have several different models,
the most typical model utilizes
drivers that are not professional
livery drivers and who use their

own personal vehicles to provide

prearranged rides. Article 44-B,
which consists of 11 subsections,
VTL §§1691-1700, containing
legal requirements applicable to
“transportation network compa-

nies” (or TNC as they are referred -

to throughout the new statutes),
TNC vehicles and TNC drivers,
includes, as pertinent hereto, sev
eral provisions dealing with the

JONATHAN A. DACHS is a partner at
Shayne, Dachs, Sauer & Dachs, in
Mineola. He Is the author of New York
" Uninsured and Underinsured Motorist
Law & Practice {LexisNexis/Matthew
Bender 2016).-

Jonathan A,
Dachs

financial responsibility/insurance

for such vehicles, -
Definitions

At the ouiset, the nev\f statute
defines a transportation network

‘company, or TNC, as

a person, corporation, pariner- -
ship, sole proprietorship, or
other entity that is licensed
pursuant to this article and is
operating in New York state -
exclusively using a digital net- -

There has been a spate of
activity involving im- ..
poriant changes to the
statutes and regulations
governing automobile. -
insurance, of which practi-
tioners should take note.

work to connect kransporta-
tion network company passen-
gers to transportation network
company drivers who provide
TNC prearranged trips.

See VTL §1691(3). . ..

The new statute defines a trans-

portation network company veht-

cle, or TNC vehicle, as

avehicle that is: (a) used by a
transportation network com-
pany driver to provide a TNC
prearranged trip originating
within the state of ey York;
and (b) owned, leagegtior oth- -
erwise authorized for.use by -
the transportation network
company driver.

VILS1691(D)(@), (). -

The definition of a TNC vehicle,
however, contains several spe-
cific exclusions: (2) a taxicab, as
defined in VTL §148-a, and NYC

“Admiin, 'Code §19:502, or other

Expert Analysis

Recent Legislative, Regulatory Amendments
Pertaining to Auto Insurance: Part I

local iaw; (b) a livery vehicle, as
defined in VTL §121-E; (¢) a black
car, limousine, or luxury limou-
sine, as defined in NYC Admin,
Code §19-502, or other local law;
{d) afor-hire vehicle, as definedin -
NYC Admin, Code §19-502, or other

local law; (€) a'bus, as defined in
VTL §104; (f) any motor vehicle
weighing more than 6,500 pounds
unloaded; (g) any mator vehicle

- having a seating capacity of more

than seven passengers; and (W) any

- motor vehicle subjéct to VTL §370

(Indemnity Bonds or Insurance
Policies on Vehicles Transport-
Ing Passengers For Hire), See VTL
§1691(c)(D-(vill). .
The new statute defines a TNC

* driver as an individual who:

(a) Receives connections
to potential passengers and
related services from a trans-
- portation network company in
exchange for the payment ofa
“fee to the transpertation net-

' " work company;.and (b) Uses

a TNC vehicle to offer or pro-
. videa TNC prearranged trip to
- transportation network passen.

* gers upon connection through
adigital network controlled by -
atransportation network com-
pany in exchange for compen-
sation or payment of a fee,

See VTL §1691(£(), ().
. The new statute also defines a
C prearranged rip as the
provision of transportation
-by a transportation network
company driver o a passen-
ger provided through the use
of a TNC's digital network:
(1) beginning when a trans-
portation network company
driver accepts a passenger's
request for a trip through a
digital network controlled by
atransportation network com-
pany; (ii) confinuing while the
fransportation network corn-
pany driver transports the
requesting passenger in a TNC
vehicle; and (jif) ending when
the last requesting passenger
departs from the TNC vehicle,
See VTL §1691(6)(a)(Diif). The
term TNC prearranged trip, howev-
er, does not include transportation

~provided through'any — » pagé 7




Amendments

«Cantinued om page 3
of the follodting: (i) shared expense
carpoo! or vanpool arrangements,
including those as defined in VTL
§158-B; and (if) use of a taxicab,
. livery, luxury limousine, or other
for-hire vehicle, as defined In NYC
Admin, Code 19-502, or other local
law, See VTL §1691(6)(BYD-(i).

Insurance Requirements

~ With respect to the issue of
financial responsibility, the new
statute requires a TNC driver or

TNC on the driver’s behali through .

a group policy, to “maintain insur-
ance that recognizes that the driver
is a TNC driver and provides finan-
clal responsibility coverage: ()
while the TINC driver is logged onto
the TNC'S digital network; and (b)
while the TNC driver is engaged in
a'TNC prearranged trip.” See VIL
§1693(1)(a)(6). The new statute
then sets forth the specific automo-
bile financial responsibility insur-
ance requirements that apply: ()
while a TNC driver is logged onto
the TNC’s digital network but is
nofengaged in a TNC prearranged
trip; and (b) while a TNC driver is
- engaged in a TNC prezrvanged trip.
Pursuant to VT1.§1693(2)(2), the
follpwing insurance reqiirements
apply while the TNC driver is not
engaged in a TNC prearranged trip:
Hability insurance for damages,

including damages for care and

loss of services, because of bodily
Injury or death, and/or, propety,

damage, arising out.of the.use of .

avehicle in New York or clsewhere
in the WS, or Canada; with Jimits
of coverage (exclusive of inter-
esis and costs) of at least $75,000
for bodily injury or death of one
person/$150,000 for bodily injury
or death of two or more persons,
and $25,000 for property damage.
In addition, insurance coveragein
sattsfaction of the requirements set
forth in.Ins. L. §§3420 (UMD and
Article 51 (No-Fault) must be pro-
vided. .

Pursuant to VTL §1693(3)(a),
the following insurance require-
ments apply while the TNC driver
is engaged in a TNC prearranged
trip: Hability insurance for dam-
ages, Including damages for care
and loss of services, because of
bodily injury or death, and/or
property damage arising out of
the use of a vehicle in New York
or elsewhere in the United States
- or Canada, with limits of coverage
{exclusive of interest and costs) of.
at least $1,250,000 for bodily injury,
death and/or property damage
(single limit). n addition, supple-
mentary uninsured/underinsured
motorist coverage in the amount of
$1,250,000 must also be provided
for bodily insurance or death of

“any person in any one a¢ciderit,”
as well as coverage In satisfaction
of Ins. L. §3420 (UM) and Article 41
(No-Fault),

In both situations, these cover-
age requirements may be satisfied
by: (2) Insurance maintained by the
TNC driver; (b) insurance provided
through a group policy maintained
by for TNC; or (¢} a combhination
of the above, _

The new statute further pro-
vides, in §1693(5); thag if insur-
ance maintaingd by &TNC driver
pursuant to the abové described
requirements *haslapsed or does
not provide the required coverage,”
then “the group policy maintained
by a TNC shall provide the cov-
erage required by this section
beginning with the first dollar of a
claim and have the duty to defend
such claim.” Moreover, “[cloverage
under a group poiicy maintained

. by the TNC shall not be dependent

on the denial of a claim by the

insurer that issued the insurance -

policy used to register the TNC
vehicle, nor shall that insurer he
required to first deny a claim.” See
VTL §1693(6). The TNC driver is
required to carry proof of coverage
satisfying both types of coverage
described above. See VTL §1693(9).

The new statute, in §1694,
requires the TNC to disclose, in
writing, to TNC drivers before
they are allowed to accept a
request for a TNC prearranged
trip on the TNC's digital network,
the following: (a) the insurance
coverage, including the types of
coverage and the limits for each
coverage, that the TNG provides
while-the.T]
vehicle in connection with TNC’s
digital network; (b) that the TNC
driver’s own antomobile insurance
policy might not provide any cover-
age while the TNC driver is logged
on to the TNC's digital networlk or
is engaged in a TNC prearranged
trip, depending on its terms; and
{c) that if a TNC vehicle has.a lien
against it, then the continued use of

+ such TNC vehicle by its TNC driver

without physical damage coverage
may violate the terms of the con-
tract with the lienholder.” See VTL

§1694(1)-(3). -

The new statute, in §1695, specit-
ically provides that New York state
insurers may “exclude any and all
coverage afforded under the policy
insured to an owner or operator of
a'TNC vehicle for any loss or njury
that oceurs while a TNC driver is
logged on to a TNC's digital net-
work or while a driver provides a
TNC prearranged trip,” and this
exclusion may Include liability cov-
erage for bodily injury and prop-
erty damage, No-Fault, UM, SUM
and motor vehicle physical damage
coverage, See VTL§1695(1)(a)(d).
On the othier hand, “nothing shall
be deemed to preclude an insurer
from providing primary, excess,

. ENC.driver;uses a TNC:

or umbrella coverage for the TNC

driver's TNC vehicle, If it chose
to do so by contract or endorse-
ment.” See VTL §1655(3). The stat-
ute goes on to note that atthough
insurers that exclude TNC cover-
age “shall have no duty to defend
or indemnify any claim expressly
excluded” (VTL §1695(4)), an
insurer that defends or indemni-
fies a claim against a TNC driver
that Is excluded under the terms
of its policy “shall have a right of
contribution against other insurers
that provide motor vehicle insur-
ance to the same driver in satisfac-
tion of the coverage requirements
of this article.” See VTL §1695(5).

Finally, the new statute, at VIL
£1695(6) provides that “In a claims
coverage investigation, a TNC and
any insurer providing coverage
under this article shall, within 15
days after a claim has been filed,
facilitate the exchange of relevant
information with directly involved
parties and any insurer of the TNC

- to Regulation 35-D). For mml_i,]e,

In the preamble section of that
regulation, at 11 NYCRR §60-2.0(a),
reference has now been made to
the requirement contained in new
VTL §1693(3) for minimum SUM
coverage on all policies satisfying
the financial responsibility require-
ments of that section applicable
to TNCs, TNC vehicles and TNC
drivers, as defined in VTL: §1691.

Section 60-2.1 (Basics of SUM
Coverage) now has a new subgec-
tion (), which sets forth the spe-
cific SUM coverage requirements
in policies issued in satisfaction
of the financial responsibility
requirements of VTL Article 44-B,
discussed above.

Section 60-2.2 (Notice about SUM
coverage) now has, inter alia, new
subsection (2)(a)-(d), which sets
forth notices that are required to
be given by insurers writing motor
vehicle Hability policies providing
liability coverage in satisfaction of
the requirements of VTL Article

The Emergency Regulation includes significant amend-
ments to the regulation governing supplementary unin-
sured/underinsured motorist coverage.

driver if applicable, including the
precise times that a TNC driver
logged on and off of the TNC's digi-
tal network in the 12hour period
immediately preceding and in the

" 12hour perlod immediately follow-

ing the accident and disclose to
one ancther a clear description of
the Goverage, exclusiops and limits,
provided under any motor yehicle
insurance maintained under. this
article.” . J

Emergency Regulation

In order to ensure compliance
by insurers with the new statutes
governing TNCs, the New York
State Department of Financial Ser-
vices proimulgated, as an Emergen-
¢y Regulation, several amnendments
to Title 11 of the New York Codes,
Rules and Regulations (Insurance),
also to take effect on June 28, 2017.
These include amendments to the
regulations pertaining to mandato-
ry provisions in an *owner's policy
of liability insurance” (11 NYCRR
£60-1.2); rental vehicle coverage
(11 NYCRR §60-1.5); liability lim-
its (11 NYCRR §60-1.7); and a new
section pertaining to cther cover-
ages while using a vehicle as a TNC
vehicle (11 NYCRR §60-1.8).

‘Seventh Amendment’

In addition, the Emergency Regu-
lation includes significant amend-
ments to the regulation governing
supplementary uninsured/underin-
sured motorist coverage—Regula-
tion 35-D (the Seventh Amendment

44-B, including notices advising,
where applicable, that SUM cover-
ageis being provided while a driver
provides a prearranged trip, and
SUM coverage is available while the
driver is logged onto a transpor-
tation network company’s digital

network but is not engaged in a .

transportation network company,,
prearranged.irip, as well as the,

SUM limits offered for purchiase:
In addition to the foregoing, the
Emergeney Regulation has amend-
ed the SUM coverage period, exclu-
sions and conditions provisions:
contained in the Regulation 35-D
Supplementary Uninsured/Under:
insured Motorists Endorsement—
New York, set forth at §60-2.3(D). .
‘With regard to the SUM cover-
age period, the amendment adds a
fooinote to the SUM Endorsement
that offers alternative provisions
for policies issued pursuant to VTL
§1693(3) (while the TNC: driver
is providing a TNC prearranged
trip), policies issued pursuant to
§1693(2) (while the TNC driver Is
logged onto a TNC digital network
but not providing a TNC prear-
ranged trip), or policies issued
pursuant to VTL §1693(2) and (3)

{while the TNC driver is logged

onto a TNC digital network but
not providing a TNC prearranged
trip or while providing a TNC prear-
ranged trip). )
The mew amendment adds a
fourth exclusion from SUM cover-
age for “bodily injury to an insured
incurred while the insured motor
vehicle is used by a transporta-
tion network companv driver




who Is logged onto a transporta-
tlon network company's digital
network but is not engaged in a
transportation network company
prearranged trip or while the driver
provides a transportation network
company prearranged trip pursu-
ant to article 44-B of the Velicle
and Trafiic Law.” In a new foot-
note, the Emergency Regulation
states that this fourth exclusion
may be deleted by the insurer, or
the insurer may use alternative
exclusions for situations where the
insured motor vehicle isused by a
TNC driver “who is logged onto a
[TNC]'s digital network but is not
engaged In a prearranged trip,” or
the insured motor vehicle is used

* by a TNC driver while the driver

provides a TNC prearranged trip—
whichever is applicable. '
In the Pricrity of Coverage Con-
dition of the SUM Endorsement—
Condition 8—the Emergency Reguwe
lation contains a new footnote that
provides for an alternaitve defini-
tion of the first-in-priority policy
in cases involving a group policy
tssued fn satisfaction of the finan-
cial responsibility requirements
of VTL article 44-B, which adds to
the existing language of “a policy
covering a motor vehicle occu-
pied by the injured person at the .
time of the accident,” the follow-
ing caveat: “provided that if other
insurance provides for SUM cover-
age in satisfaction of the financial
recuirements of article 44-B of the
Vehicle and Traffic Law, then cov-
erage under that policy shallbe a -
higher priority over this policy.”

+ #Audinthe Arbitration Condition

¥

., ot the SUM Endorsement—Condi-~,
tion 12=-the Emergency Regulation i

notes, by way of a new footnote,
that the second paragraph of that
condition, which provides that
where the maximum amount of
SUM coverage equals the amount
of coverage required by Ins. L.
§3420(H(1), i.e., uninsured motor-
ist coverage, any disagreements as
to the claimani’s legal entitlement
to recover damages and/or the
amount of paymen{ owed under
the SUM coverage “shall be settled”
by arbitration {(and not litigatiomn),
“shall not be included in any policy
issued in satisfaction of the finan-
cial responsibility requirements
of article 448 of the Vehicle and
Traffic Law."

Other Amendments
In addition to the foregoing, the

' Emergency Regulation contains a

entirely new subpart, [1 NYCRR
§60-3, kmown as Regulation 35E,
which is titled Transportation
Network Companies: Minimum
Provisions for Policies and Other
Requirements, which establishes
the misimum policy provisions and
other requirements with respect
to any policy issued in satisfac-

tion of the financial responsibility ™~

requirements of VTL article 44-B,

and a group-policy issued pursu-
ant to Ins. L. §3455 (Transportation
Network Company group insurance
policies). This new regulation con-
tains general provisions applicable
to every article 44-B policy (§60-
3.Z), mandatory liability provisions

(§60-3.3), exclusions (§60-3.4), dis-
cretionary provisions (§60-3.5),
payments to insured (§60.3.6),

group policy requirements (§60-
3.7), excess line policies (§60-3.8),
and notice by motor vehicle insur-
ers (§60-3.9).

Finally, the new amendments
contain relatively minor changes to
the No-Fault Regulations (Regula-
tion 68-4), and the Mandatory Per-
sdnal Injury Protection Endorse-
ment and Additional Personal
Injury Protection Endorsements
(11 NYCRR §65-1), as well as Regu-
lation 68-C (11 NYCRR §65-3), Regu-
lation 68D (11 NYCRR §65-49), and
Regulation 100 (11 NYCRR §169)
(Non-Commercial Motor Vehicle
Insurance Rating Plans), and Regu-
lation 64 (11 NYCRR §216) (Unfair
Claims Settlement Practices).

As noted above, additional
amendments to the SUM Endorse-
ment have been proposed and are
expected to be enacted on Aug. 1,
2017. Those additional amend-
ments, and other legislative/regu-
latory activities will be discussed in
the next installment of this article.




