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== his colum, whichhasbeen A
S P conanthored forthe past .
: 28-p1us years, now has a - |

*Idrie author. Consp:cuous :

- by 1ts absence is the byline

and srmling faceof my Jong-{line
co-author, and eveft Ionger-t:me:..
father, meéntor, law partner; and "1

» fignd, Norman H. Dachs,; Who ™ - ex¢lude

passed away December 2014 fol;

42-years ds'a New York Liny JGiirnal

- columnist, See Obituary, New York 4 v

Law Journa[ Deg. 115 2014; af p, |
2. ftwaga dlstinct privilege; and,: -
indeed, a blessmg, to have been
able to work side by side with my
- fatherand to leard fronvhis sheer'
bulhance, ingenuity and skili how .
4] practice law,-and how to think;-
read and wilte llke a lawyer, wthe
at all times. being and rernalnlng :
gentleman

- While at first, durlng my rnoum-
ing period, I wondered how: 01‘
whether, I should contmue fo. Wrzte
this colurnn without my 7 dad, Thave .
now cometio the conclusmn that to -

to ,rnaintajn and preserve his won:
derful Iegacy I; therefore, Tovingly
dedicafe this lnangulal solo article
to his memory, - =,

lhavea YEI‘y.dISUan recollec—

tion ofa meeting in my ‘father's -

office juist a few days after I began’ ;

b work for and with him; He sat -
me dowil and offered three impor-
tant Insuran(_e law Iessons,.which
[ haie never. forgotten and whichi .

have served me we]l in the ensu— :

ing years

Lesson No. ’l“‘ Reed the Pollcy

The flrst lesson was that the
careful practrtioner should neveyr

assume anythmg at all about the -

contents of a insurance polidy,’
and must, stead, be diligent in
pbtaining a copy of the pelicy antd -
making sure to-always, read the.
actual policy provision, To lllys-

. tratethis point, ke told me about

the thén-recent case of Makwell v, *
- State Farm- -Mut. Auto, Ins. Co., 52
AD2d 1049 (3d Dept. 1983), which
involved a claim for no-fault ben-
efits, Such benefits are statutorily
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& The first lesson ws that

dosb would be ameamngfu! way. - ; Should ne\’er assume

~was held bythe cotiit tofall outside
of the exclusion as written. Clearly; . pores ;
- had e clatmant’s “counset not 7% Appo!

A personnjured &s a restl
1DE tm,g m or. Vehlcle m Aan .
1ijtd xical dconnﬂti

o

D
‘-sioms in language different- from
that stated in the statute, fe, it
excluded personsin an lntomcated
CODditIOH and Impalred by drugs.

the careful practationer

cededly infoxicated with alcolrol
but did not.Conisume apy- drugs,:

carefully read the actual endorses
mient he would never have dfscov-,

.- -eredthe fifusual {erroneous] pro-
" vislon, and, instead assumeéd that,.-
" hig chents .¢ondition precluded

coverage ! :

Lesson No 2 ’Zappone

The second cr1t:ca1 insm ance
-Taw lesson tay father taught me

wasto reﬁd—and !‘emembEl —the -

“words and ana1y51s of the Court
of Appeals I the seminal case of
Zappone v. Home Iis. Co., 35 NY2d

131 (1982), because they contamed ,
a méi-course In instirarice law in

and of themselves.

Zappone wasa declaratory judg—
ment action brought by ari insured -

.. against har.dittomobile insurer
" seeking a ]udiclal detelminatlon,
that the insurer's denial of cover-

‘agewas invalicl and, thérefore, the

'_ dnvmg .Iudlth’s Mercedes Benz,

- Swher and dnver of the automobﬂe
- 1+ nvolved in'd collislon were entltled

to EXCESS COVErage; »-.- -
“Judith Zap_pone, her brother.

- Michael and her father, Domlnick,
- all resided in thig same household.
. Home Insurance Co, Jssued an auto-

moblle liability policy éo Jidith cov-
‘ering a 1970 MG, Judith alsg owned
'a 1966 Mercedes Benz, which was,

. __however not insured by Hoime, but,

rather, by Aetna Ins, Ca, Home also
insured a 1963 ChEVl oIet owned
by Dominick:

with Judith's permission; Aetna
défénded the claim arising out.of

E that accxdent and ¢ even Of.fEI ed to

payup to lts pohcy limits to settle
that claim. Notice of thé’ action

; - and the.aceident was given by

“the Zappones fo Home on Jai;, §;.

1976 Home promptly adviséd 'r.hat
it was reserving its rights baséd
essentlally upon late notice, but it
‘was not until April 14, 1977, that
Home adwsed the Zappones in a
wr]tten notice of disclaimer that
because the Mercedes Benz was

or Dornlmck s policy, It would ot
Aprovide co\rerage EXCESS to the
Aetna policy
] ¥ ju d grnent
actmn nisniad 1c'rr the Zap-
otes aiid Aetna argued that the
et : ehtitled torexcess
jerage tnider the two' Home poli-
and-that Home's disclaimer
‘Wis hivalid by féason of the dis-
_clalmer statitte (then Ins. L. §167
‘ [Birioviids L. §3420° 1d1[2]), which
required, inter alia, awriiten notice
of chsc]aimer to. be sent “as’ so0n
.-a§ is reasonably possibie” to the
. insuied and the injur ed person or
" afy Gther clalmant, . :

-In affivming the Appellate Divi-
slon’s’ declara’clon in favor of Home,
finding that neither of Home's poli—
-.Cles provided cover. agek for the sub-
]ect acc1dentrand that', “inder the
clreumstanices, where no coverage
existedin the_ﬁrstinstance, Home
was not required to give notice of
its denial of coverage within any
particular period of time, the Court
of Appeals stated the following sig-
nificant insurance law principles:

+ The disclalmer statute applies

whether the policy in =~ » Pageg

e;ther an owned nora non—owned )
' ditdmobile nider &ither J udith’s



Insurance

«Contintred from page 3 .
question s primary or excess.

* If the disclaimer statute is
applicable, ft is the carrier's bur-
den to explain its delay in notifying
the insured, the injured party, and
any other cIarmant of its disclajmel
or denial, -

¥ s Areser vatron of rlrrhts letter
doés not constitute compliance
with the requirements: of the.dis-
claimer.statute,

-+ The Legislature did not mtend
by its use of the words ‘deny cov-
erage’ to bring within the policy a
liabflity incurzed “nelther by the
person insured nor in the vehi-
cle insured, for to do so would
impose lfability upon the carrier
for which no premium had ever
been recelved by it and to give
no significaricewhatsoever to the
fact that automobile insurance is
a contract with a named person as
to a specified vehicle" . -

« A distinction-is to be made
between sjtuations in which the
carrier is relying upon breaches
.of policy conditions or the appli-
cation of exclusions, on thé one
hand, and sftuattons In which the
carrier made no contract of Insur-

0

.wrth resgfect to t_he vehlcie :
involved, and, there befngno
contractual re[atlonshlp with
respect to the vehicle, s not
required to deny coverage or

" '+ otherwise respond toa claim

"atising from-an- accident

. Involving that vehicle except
.as statute mandates of cour-
tesy suggedsts.

This lmportant drstmc’uon
between nonucoverag}e‘ by virtue
of breach or ‘exclysios, and non-
coverage by virtnk of “lack of
inclusion” is*also pertinent and
deferminative with regard to the
issue of whether or not a carrferis
obligated to move to stay arbitra-
tion within 20.days, pursuant to
CPLR §7503 (©).

Lesson 3: Contra Prufer‘entern .

The third crucral lesson dedlt -~
with an issue pertdinifig to Indur- .

ance poliey interpretation—the
doctrine of contra proferentem.

policies are contracts, and, thus,
are subject to the gengral prln—
ciples of contrakt interpretarron_ 2
.Oné such important principle is
that while unambignous provi-
slons of a poliey must be given
their plajn and ordinary meaning,*

.There is now no dou bt that the doctrlne of contra proferen—. .
tem is inapphcabfe wheére the jnsurance’ pohcy provision at
issue was mandated by statute or regula‘uon and was not

: _draﬁed by thei Insurer.

ance with the person and for the
. vehicle involved, or even thaugh:
thére was such a policy st one tune,'
ithad been canceled or termmated
prior to the actidént; on the'other
hand.
As ﬂ're coprt'sg clegn Iy explained: -
In the fir: st instance, the palicy
cover's the. driver, thevehicle
and-the aceident'and the eaf-
rier will be liable unless it

disclaims Nability Déiuse of: & - - offérer”). Indeed, it has besnstated -

the insured’s breach, In the
second, the. po]rcy covers the . .
driver and the vehrcle and the '~
decident would be covered
" except for thesspecific Ppolicy - {
exclusion and the carrler must
deny coverage on the basis
of the exclusion if it Is nefto”
mislead the insured and the .
m]ured, persons to their debrl, - .
ment. In the third, though the
carrier may have some other -
,relatronship withi the owner
T ordriver of the vehidle, it has
e no 'COIltl agk with: that person /.

1

and a'court may riot make o vary
the Insurance contract to accom- -
plish its notions of abstract justice
-+ or moral obhgatlon, ambiguous

provrsrons inlnsurancepolleies -

should be construed in fayor of

the insuréd-and against the rnsur-
er—the drafter of the policy. This
,Tule of contract mterpretatlon is
“known'as the doctrine of contra
proferentem (iterally “against the

" that the resalut:on ofan amb:guity
should resultin affirming coverage

“io the fullest extent that anyfalr’ -

1nte1 pretation will allow.
. This doctrine, whichi is based
upon the manifold 1atronale that

. (&) the proponent of a particu-
“larterm br phrase is more, likaly

aware of its possible ambiguaities;

(1) n disparity in scphistication

and bargaining power generally

. exlsis between theinsurer.and the

insured as a result of the adhestve
Hature of the Insurance contract;
and (¢} equity drctates thatthe par-

ty that selectdd the lahgnage iised -
inthe policy should be answerable
and responsible for any problems
orissues caused by that language,
is enforced even more strictly when
the language in question appears in
an exclusionary provision, which
purports to limit the insurer S

- Hability?

. Notwithstanding its c6mmon,
and frequent application by the -
New York courts, limitations and/
or exceptions as Lo its applicabil-
ity have been recognized over the

years, See Epstein, Howard B. and-
Keyes, Theodore A., “Contra Pro- .
ferentem: Sophisticated Entities
Negotlating,” N.Y.L.J, Ang. 30, 2006

Question Re Apphcablllty One
question that has always intrigued
me (and which ! can recall discuss-
ing with my fathe, without resolu-

.. Hlon); Is whether the doctrine of. .
“gontra proferentem can be applied

in‘the context of-an insurance
pohcy or endo¥sement that was

- not,in fact, drafted by the insus-

L -er, but, instead, was. drafted and.
It is wellknown that InSuranee.

prescribed by the Superintendent
of Insurance, pursuant to statute,

- and mandated to be utilized by the

insurer,
While several cases. have

“addressed the situation where
-both parties participated in nego-
" tlating the terms of the pollcy,

finding the doctrine to be imappli-

- cable under those circumsiances?

and, of cotirse, many others have

*" dealt with the mors common sftu-.,
- .ation'where one of [ the parfies:(ther

insured) " d nothlng todo thh
the preparation” of the policy, firid
ing the doctrine there to apply? the
question of whether the doctrine
is applicable where neither party
'was involved in or responsible for
the policy’s draiting has less com-"
monly arisen )

Early Precedent. In’ Country
Wide Ins. Co, v. Wagoner, 45 NY2d

581,586 (1978) an appeaI froman’

order denying a petition fo stay an
uninsured motorist (M) arbitra-

.tiom, the Cowrt of Appeals was

faced with what was essentially

“a dispute between two Insurers—

Country-Wide, the Ingurer of the
motorcycle, that the clalmant/

' resporident Wagoner was operat-

ing, and Aetna, the insurer of a car

. owned by Wagorer's father, with

whom he resided and under which

-, policy he, therefore, also quali-

fied as an “irsured” for purposes

. of uninsured motorlst coverage,

Tlie specific Issue involved was

‘whether the term “automobile,” as
-1 appeared in the basic, mandatory

Motor Vehicle Accident Indemnifi-

. cation Endorsement then In effect,

was intended to include “mot0r~




eycles.” In orderto determlpe that
1ssue, the court was required to
analyze and construe the specific
provisions contained in that pre-
scribed endorsement.

In‘ansiwerlrig ihe question pre-

“sented in the affirmative (and
- reversing the Appellate Divislon s
-decision and ting in favor of Aet-

nasnd against Country:Wide), ihe
court stated, as perticularly per-

tinent to this discussion, as fol-
lows: “The endorsement itself, not

untike othey provisions fn colitracts

offered to the public by the govert-
ment: i'egtﬂatéd Insurance industry,
i3 pot the product of insurance
company draftsinanship. The
words of [the provision at issuel
were chosen by the legisiatively
created Motor Vehicle Accident
Indemmification Corporation with

- the approval of the State Super-
jntenident of Insurance as part of
the endorsement required by sub-
division 2-a of section 167 of the
Insurance Law [now §3420 (D(D].
We, therefore, hearken back tothe
neutral sources that brought itinto
belng for clues about theintended
scope of [the provision].” Notably
absent from this discussion was
any. mention of the doctrine of
contra proferentent - - -

Recent Enlightening Declsion.
Last year, in Stafe Farm Mutual
Aitomobile nsurance Company
v, Fitzgerald, 25 NY3d 799 [2015],
an appeal from an order granting
a petition to stay a supplemnentary’

. untnsured motorist (SUM) arbitra-
tion, the Gourt of Appeals, for the
first time, addressed head on the
question of the applicability of con-
tra proferentem in the context of
a prescribed and mandated policy
endorsement, - | ... - -

There, answerlng In the nega-
tive-the specific question of
whether a police vehicie is 2
‘motor vehicle' under:the SUM,
Endorsement prescribed in the
Insurance Regalations, (11 NYCRR

860-2.3[f]), Justice Sheila Abdus- -

Salaam, writing for a 4-3 majority,
stated; in pertinent part, as fol-
Iows: “Although provisions of an
insurance policy drafted by the
insurer are generally construed
against the insurer if ambiguous
 [citation omitied], a policy provi-
sion mandated by statute must be
{nterpreted in a neutral manner
consistently with the intent of
the legislative and administra-
five sources of the legislation
[citing Country-Wide Ins. Co. v,
Wegonter, supra]. Since State Farm
did not choose the terms of the
SUM endorsement here of its own

_accord but, rather, was required

to offer SUM coverage in compli-
ance with the terms of Insurance
Law 53420(0(2)(A) and Depart-
ment of Insurance regulations
(see 11 NYCRR 80-2.3[{]), we.must

interpret the SUM endorsement

and the language of the statute

in the manner intended by the -

peutral sources of that enactment
{cifations omitted].”

s There is nownodoybt that the

cloctrin'é of contrd preferéiteii fs
inapplicable where the insurancte
policy provision at issue was man-
deted hy statute or regulation, and
was not drafted by the irisurer. - '

There I also no doubt that the
lessons my father taught me were.

- ve_ryvélgable ofies, indeed. .
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