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Expert Analysis

INSURANCELAW

Discoverability of Atforney-Generatgd
Documents in Insurance Company Files

he issue of the discover-
ability of the contents of
- Insurance company files
is-one that has vezed Iiti-
gants and the courts for
many years—particularly when
the specific items sought to be
- discovered involve certain types
of communications between the
insurer and its attorney(s). In a
sevies of recent cases, the courts
have analyzed the insurer's obli-
gation to disclose the contents of
its files, including attorney com-
munications with regard to the
decision of whether to-accept or
reject a claim, notwithstanding the
insurer’s invocation of the “mate-
rial prepared for litigation” and/or
attorney-client privileges-—with
mixed results.

Early Case Law

In Bombard v. Amica Mutual Ins.
Co., 11 AD.3d 647 (2d Dept. 2004),
the court stated, as follows:

“The payment or rejection of
claims Is a part of the regular busi-
ness of aninsurance company. Cor-
sequently, reports which aid it in
the process. of deciding which of
thetwo indicated actions to prrsue

- are made in the regular course of
Its business. Reports prepared by
insurance investigators, adjusters,
or atforneys before the decisionis
made to pay or reject a claim are
thus not privileged and are discov-

erable even whenthose reports are -

mixed/multipurpose reports, moti-
vated in part by the potential for
litigation with the insured.” (cita-
tions and internal quotation marks
omitted, emphasis added).

As explained further in Berfalo’s
Restaurant v. Exchange Ins. Co,, 240
AD2d 452 (2d Dept. 1997), “Merely
because such an investigation was
undertaken by attorneys will not
cloak the reports and communica-
tions with privilege (citation omit-
ted) because the reports, although
prepared by attorneys, are pre-
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pared as part of the ‘regulay busi-
ness’ of the insurance company,
Therefore, those communications
which occurred before the date
that the [insurer] had reasonable
grounds to reject the claim (cita-
tions omitted) are not immume from
discovery." See Brooklyn Union Gas
Co. v. American Home Assurance
Compary, 23 AD.3d 190 (1st Dept.
2005), wherein the court observed
that “Documents prepared i the
ordinary course of an insurance
company’s Investigation to deter-
mine whether to avcept or reect

tn a-series of recent cases,
the courts have analyzed
the insurer’s obligation to
disclose the contents of its
files. '

coverage and to evaluate the extent
of a climant's loss are not privi-
leged! aud are, therefore, discover-
able, In addition, such documents
do notbecome privileged merely

because an investigation was con-.

ducted by an attorney (citations
omitted) (emphasis added).” See
also Westhampion Adult Home v.
National Union Fire Ins. Co., 105
AD.2d627 (1st Dept. 1934),
TheBertalo’s court also stated,
with regard to the attormey-client
privilege, that “In order to raise a
valid daim of privilege, the party
seeking to withhold the informa-
ton must show that it was a ‘con-
fidentil communication’ made
betwecen the attornéy and the cli
ent in the context bf 1egal advice or
services (citations omitted). Docu-
ments which are ‘not primarfly of

a legal character, but [express]

substantial nonlegal concerns'
are not privileged (citation omit-
ted). However, ‘[s]o long as the
comrmunication is primarily or
predaminantly of a legal charae-

* - ter, theprivilege is not lost merely

by reason of the fact that it also
refers to cerfain nonlegal matters’
(citatlon omitted).”

On the other hand, in All Waste
Systerns v Guif Insuwrance Company,
295 A.D.2d 379 (2d Dept. 2002), the

“issue was the discoverability of
coverage opinion reports and draft
disclaimer letters prepared by the
Insurer’s legal counsel, which itie
insured sought to compel en the
ground that they were prepared in-
the regular course of the insurer’s
business. Noting that “as long as
the communication is primarily or
predominantly of alegal character,
the privilege is not lost because it

+ contains or refers to some nonlegal
concerns” {citing, inter alia, Bey-
talo’s, supra), the court held that
the subject documents were, i
fact, “primarily and predominant-

"“lylegal in nature, and in their full

content and context, were made to
render legal advice or services to
theinsurer. Accordingly, the docu-
ments in that case were deemed
privileged and immune from dis-
covery. . ’

Recent Cases

In Melworm v. Encompass Indem,
Co., 112 AD.3d 794 (2d Dept. 2013), -
involving a property damage claim
for a vandalized boat, the plaintiffs
commenced an action agamst the
disclaiming insurer for breach of
the insurance policy, and moved
to compel the insurer to produce,
Inter alia, certain letters from the
Insurer’s attorney to the insurer,
The material sought by the plain-
tifis had been created prior to the
nsurer’s denial of the claim, and
the attorney had drafted the let-
ters while he conducted an inves-
tigation of the ¢laim on behalf of
the insurer. In opposition to the
motion, the insurer argued that
the material was protected by
the attorney-client privilege. After
conducting an in camera nspec-
tion, the Supreme Court granted
the plaintiff’s motion. The Second
Department affirmed, reiterating .
that “Reports prepared by insur-
ance investigators, adjusters, or
attorneys before the decision is
made to pay or reject a claim are
thus not privileged and are dis-
coverable;yeverrwhen  » Page §




L

that “the defendant d1d not refain
counsel to perfo,tm the wark of
an ad]uster or otherwisé: tohan-.
- dle clalms.” Rather, "Defenda.nt,
- 1tseIf 'galuated plamtrff’s aim,

urer’s mvesugation <of his claim Was far in’ excess of

nto the claini; and-were not pri--"
wadly and predominantly of a legal
characte:r,c -and the nsurer failed
to meet its burden of establishing

hat; 1hey ‘were protected by, the
a omeychent _pmﬂege, fult disclo-,

fire ‘ : ed documents

hrm defendant retained counsel

attorney. expressly stated that he
was retained to provide legal sex-

dant of its legal responslbﬂmes
;Ill Natzona Umon Fire Ins. Co """
o;ﬁgs (it '
@, H84, 114A.D 3d 595 (1st Dept:

014y, the court affirmed the find- .

thus concluded that counselwas
retmned toprowde lega] adnce
and servicés to defendant w1th

Ingby a Special Referee that any respectto plaintiff's claim and,as a
' documents soug,ht by the defen- result, thelower court erréd when
Jatits that pre-dated the rejecl:lon i ordered disclosure of documents_

b the insurer of the claims were
t protected from disclosire, As_
found by the cotirt, “the Tajoi-

of or relating fo communjcatlons

and documments that constituted

ity of the documents sought to attemey work product -
. bewithheld are not protected by - e
the attorney-chent privilege or Most Recent Cases .

the work product doctrine or as
materlals prepared in anticipation
. oliitigation. The record shows that
tﬁemsurance cornpames retmned
chunsel to provide acoverage opin-
1on, Le, anvopmion as to whether
the tns irance companies should
- payor rdenty the claims, Docamints
prepared in the ordinary cotirsé of
an insurer’s investigation of wheth-
o to pay, or deny a claim are not
- puvi]eged and do not become so

flirry of cases dealing with th_ls

In 570 Smith Street v. Seneca
Ins. Co, 148 AD.3d 561 (Ist Dept.
2017), an action for breach of

insurer's failure to pay benefits
under an insurance policy, pla1n~
tiffs objected in a letter tothe
Supreme ‘Cotirt, to ‘defendant’s

ﬁyerely becauséthe] investigation ‘withhelding of cértain correspon-
Wa.s conducted by an attomey dence between it and its counsel
(dtation omitted).”" on the ground that it was protected

On thee othér hand, in Nicastro v. bythe attomey-client privilege. Fol-
New York Central Mutual Fire Ins. lowing an in carfiera inspection, the
"o, 117 AD.3d 1545 (4th Dept. Supreme Court directed the defen-

2014), motion for leave to appeal
dsmntssed, 24 N.Y.3d 998 (2014), the
cpurt reversed an order that com-

dant to produce the documens to
plaintiff. Following its own int carme-
era review of theé corresporidence

pelled production by the defendant  between defendant and #ts counsel,
Ingurer of approximatety Z00pages however, the Appellate Division
olpreviously withheld of partially  concluded that it was protected

redacted documents on the basis
that they were protected by the
aftoriey-client and attorneywork
product privileges. . " :

In that case, the eonrt found

by the attorney-cllent privilege,
insofar as it was predommantly
of alegal character™ = ~

On the other hand, in Advanced
Chimney . Grrzzz'anb, 153 AD.3d

74t plamtzf'f believed that thevaluel
“what defendant was wﬂ]mg topay.

to protect its. nghts Defenglant 5.

vicee to defendant, to advise defen- .

between defendant andits arl:omey ]

The past year has also seen a.

Issue—again with mixed results.

contract based on the defendant

478 (2d Dept. 2017), the plaintiff
sought a declaration that the
defendant instrer was obhgated
to defend and indemnify it tn an
lmderlymg action, in which another
insurer, as subrogee ofa buﬂdmg
OWner, alleged that the msured was

. neghaent wrth respect to a fire at’

the buildlnb After the insurét was
nohﬁed of the underlyi.ng action,
it hn-ed a law firi to mvesttgate
the claim, as'well as the plaint:ﬂ'

procurgment of insurance with

the insurer A member o[ the law

m.cnn:ﬁnatmﬂF evidence against

~thern and therr sons, in an effort

to avoid fhe § insurer's obligations
under the policy and to subject
plamuffs fo criminal prosecunon.

The insurer's counsel wrote the

insurer a réport contammg h:s
evaluation and ahalysis of eer-
tain testlmony and evidence thaf

in his opinion, pointed to .arson
committed by plajntiffs or mem-
bers of their family. Two weeks
after recelpt of counsel’s letter
the insurer demed coverage crt-

As the courts contmue 10 address these [ssues on a case by

A

“case basis, itwill be interesting to attempt to dlscern any

spec:ﬁctrends thatmay develop LT

ﬁ.rm conducted the lnvestiganon,
which inclrided Interviews with
the plamtlﬂ‘s representative and
broker, After conductmg the ives-
uganon, the law firm sentaletterto
plaintiff notlfymg Tt that thensurer

was reséinding the policybasedon *

matena! mistepresentations inade
bythe plamtlffmthe procm'ement.

of thepolicy. - Cmzeen e

* Inthe subsequenﬂy commenced
declaratory judgment action, the
plaintiff moved, inter alia, to com-
pel the insurer to comply with
discovery demands, 1nc1udmg
the production of the Investigative
file of the law firm for the period
through and including the date of
the a!qove—mentloned letter. ‘The.

-insurér opposed, contendmg tnter

alia, that the file was not discover-
able since it was pnvileged and
constituted its work prodict,
The Appellate vaision held
that the Supreme Coutt property
compelled dlsclosure because the
material sought was prepa.red by
the lawﬁnnaspartofthe insurer's
investigation into the claim, and
was not primarily and predomi-
nantly of a legal character (cita-
tions omitted).” Nor was the file
protected as the work product of
the law firm. In Venfure v. Preferred
Muttual Ins. Co,, 153 AD. 3d 1155 (Ist
Dept. 2017), another dispute under
a fire Insurance policy, the plaintiffs
claimed that during the investiga-
ton into the fire, the insurer and
its attorney “attempted to develop

ing pohcy provisrons relatlng to '

misrepresentanon, concealment R
fraud, and mtentional acts” -

Intheir aétion against thei msur_

er assertmg claims of breach ‘of
contract and “bad falth Gisuratice
denia], plaintiffs served discovery

derands’ séeking the éntire claims

ments generated by any.person
or entity performing the investi-
gation on defendant’s behalf, and
any such documents showing
that the fire was incendiary and
that plaintiffs or their children,
had any involvement with caus-
ing the fire,” iy résponse to those

file, as well as “all reports, memos, -
+€ommunications, and other docu- -

demands, the Insurer redacted -

certain documients due to “privi-
lege,” and withheld on the basis
of the attorney-client privilege all
correspondence between the insur-
er and its attorneys. Nelther the
“internal coverage opinion letter”
describéd above, nor a prmlege
log was produced.

Plaintiffs moved, inter alia, for

an order’ requmng the I insurerto
produce an umedacted version of
the'cdverage memoraridurn, and
other documents withheld on the
basis of privilege, for an in cam-
era review. The Supreme Court
directed the insurer to produce the
withheld documents as well as a
-privilege log, for in camera review,

and, following such review, deried -

plaintiffs’ motion, holding that the
withheld or redacted documénts




were subject to the attorney-client
privilege; constltuted attorney
work praduct, were prepared in
anticipation of Hﬁgaﬁon, or relat-
ed only to the setting of reserves,

Plalntiffs’ subsequent motion to
renew, based in part, upon evi-
dence obiained in a deposition of
an employee of its Special Inves-
tigations Unit that révealed that
the attomey in questlon “played
amore significant role in the' clairfis
investigation and denial than previ-
ously uhderstood "Was derued by
the court; -

On plaintiffs* appeal, the Appel-
late Division noted that “Reports
of insurance ‘investigators or
adjusters, prepared during the pro-
cessing of a clalm, are discoverible
as made in the régular coursé of
theinsurancé company’s busm&;s
(citation dmitted). ‘Furthermore,
attorney work product apphes
only to documents prepéred by
counsel actlng as such, dand to
mazterials uniquely the product 6f a
lawyer’s Iearnlng and prbfessional

skills, such s those reflecting ai’

attorney's legal research, analysrs
conclusion, legal theory or strat-

egy'. ‘Documents prepared inthe -

ordinary course of an insurance
compary’s Investigation to deter-
mine whether to accept or reject
coverage and to evaluate the extent

of a claimant's 1655 4re ot pri Vi

leged and are, therefore, discover-
able. In addlnon, such documents
de nof become prmleged mérely
becausé an nvestigation was con-
ducted by an attorney”.” ~
Based upon the foregoing, the
court reversed the denial of plain-
tiffs’ motion to renew, and remand-
edthe case for a hearing “in which
comsel for plaintiffs and defendant
wﬂlbe -permitted to probe thie fssue
ofwhether [the aitomey] served as
an mvestgator 50lely as an attor-
ney, or in some type of hybrid role,
including examining [the attorney]
under oath, and for the court to
make a determinati¢n s to  [the
attorney's] role, supported by fac-
tual findings, and reconsider plain-
tiffs' motion based on its findings.”

Most Recent D.ecis.i:on'
Most recently, in Celani v.‘iiﬂ-
state Ins. Co., AD3d , NYS3d ,

2017 N. Y Slip Op. 67799, 201? WL
51815637 (4th Dept., Nov 9, 2017);
an action arising out of an Incident
uwohrlng an accidental shootmg of
an Infant by a gun owned by her
father, the 1nsurer Allstate, dis-
claimed coverage for the infant'’s
claim under a homeoiyner's policy
issued to the father based on an
exclusion for bodﬂy infury to ag .
“insirred pérsoi,” c]aimmg that the
hﬁantwas an “insured | person” as
a resident relative of her father's .
household, In n aétion agamst the
father for neg]lgence, and against
Allstate for breach of thé duty to
mdemmfy thie plai.ntlff moved to
compeI dJsclosure of Allstate s
éntire claims; ﬁle, mcludlng a legal
opinjon prepared by Allstate s out—
side counse], anda Jlair invesuga-
tion manual prepared by Allstate’s.
employees Allstate’ moved for a
protective order 1o prevent ‘the

. disclosure of, initer alia’the legal

opmlon of outside counsel and
pre-dis¢laimer claim note related
thereto, The. Supréme Cout grant-

_ ed plaintiff's miotion to compel in

its entirety,
On appeal, the Fourth Depart-

‘ment; as pertinent heteto,agreed

with Allstate that the legal opinjon
of outside counse] and predis-
clatmer claim fictes related théreto
should have been protected from
discovery. As stated by the court,
“Although reports prepared i the
regular course of business are dis-
coverable (see Lalka . ACA Ins.

Co, 128 AD.3d 1508, 1508-1509 ) (4th
Dept. 2015), documents’ prepared
by an atforney that are primarily
and predommantly of alegal char-
acter, and made to furpish; legal
services, are ahsolutelypnvﬂeged
and not discoverable, rege:dlecs of
whether there was pending ht[ga-
tion at the time they were prepared
(citations omitted).” -

As the courts contmue to
address these Issties on'a casé by
case basis, # will be i interesting to
attempt to discern amy speciﬁc
trends that may develop.




