Establishing the facts in & negligenca
case abt & deposition is more important
than ever before, The appropriate facts
can defermine Hability and preserve,
linit or expand the scope of the dam-
ages,

Egtabliching the appropriate facts
means carefully phrasing ench question
and exploring potential followr-up ques-
tions based on the answer. Covering all
important facts or claims may
make the difference in winning or
defeating a summeary judgment
motion., Background facts must
also he explored at the deposition
a8 this is usnally the only oppor-
tunity ¢ do so and will halp coun-
sel for plaintiffs or defendants to
properly evaluate the case and
prepare for trial,

To propexly utilizs this unique
one time opportunity means that
you must “dig deoper at deposi-
tions,” This does not mean you
need to be argumentative, a
“Rambe” litigator or uncivil, It
mesns you must carefully search -
for the facts having any bearing 3
on Hability, comparative negli-,,
gence, causation, as well as
potential damages, To do this
praperly mow requires ask-
ing more guestons than
ever as insurance
carriers  demand
mors details
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+ How they found the subsequent
treatment Facility ]

+ Relationship of the person regom-
mending the facility to the plaintiff and
to the facility

+ How and if they made appoint-
ment for the facility

* How they traveled to the facility
for the first visit

« Ifanyaone accompanied them to the
initial visit

+ Medieal history given at the time
of the fivat vigit, vexbally or on 2 written
questionnaire

* Questions asked about medical
history by each medical provider and
the answers given by the plaintiff

Concerning prior injury and/or dis-
ability, it is extremely important to "dig
desper.”

» Details concerning the happening
of the prior accident and impact and
property damage to the vehicles

+ Emergency Room treatment

» Follow-up cere, including physical
therapy or consultation with specinlists

* No-Fault carrier

« Xerays or MRI films taken

¢« Prior legal procoedings, deposis
tiona or pleadings )

+ Attorney who represented Plaintiff

It is also & good idea to “lig desper”
by asking about the family or personal
doetor from the time of the prior acci-
dent until the time of the subsequent
acerdent,

If there is a claim of inability to work
ot Lo yeturn to work or a long absence
from work, it 38 irportant to ask ahout
the gxact nabure of the duties, Which

k do they have problems with? Did
* make any request for Bght or lim-
; duty or park-time work? Dopr any-
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' Digging Deeper at Depositions

about a claim, injury or disability.

Digging deeper means thorough
questioning and going beyend the usual
questions, They should include "distrac.
tions” prior to or duzing amaccident,
including: "

+ Area under observation
by plaintiff

+ Pamiliarity with area
+ Use of call phone for tele-
phone oall or texting

' Use or listening to GPS
device

* Consumption of any
food or bevereges in the car

* Question any other
activities engaged in (apply-
ing malkeup, ete,)

* Conversafion or dia-
trections in the wvehicle
becauss of a pet or ehildren, ste.

In terms of the happening of the
acoident, digging deaper at the deposi-
Hon meens acking about;

* Use of restraint devices

+ Position of seat and distance
from dashboard or seat in front prior

to accident
= * Movemsnt by the plaintiff before
restraint Iocked Mm/her in position
* Damage to clothing from any
contact with the vehicle
* Bruising, searring, bloed-
ing or Joss of conasious-
ness becanse of hody
movement in the.

Davthey work overtime? Do they leavs
work, early because of pain or medical
appointments? Do they uss any devices
to help them work? It is alao important
ta ask them about what they were able
to do, even on a mors limited basis, at
home, travel, in terms of their hobbies
or childears, T

Digging deeper at depositions also
requires them to be questioned about
their activity level prior to and after the
accident, Bpecifically:

+ Activities they were completely
unabie to do after the accident and for
what period

» Activities they ave still completsly
unable to do at time of deposition

+ If a doctor told them not to sttempt
these activities

+ If they attempted any of these
activities on a limited basis

» How frequently they engagas in
these activities pricr to the accident or
location did they engage in them

+ Did they make an effort to maxi-
mize thelr recovery

+ Were there any other reasons for
their illness or inabiiity to recover

» Ware they given any stratehes or
exercises to do to mitigate the injury
and help achisve partial or full recovery

+ Were they given any devices to
minimize injury or help achieve recov-
e

" When was their last {reatment

+ When is their next visit

+ Was there any trzatment recom-
mended to them that they have hed

Kenneth J, Landau T8 a patiner in tha firm of
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Treatment after an accidont:

* Cell phone calls to family, friends
(ox lawyers) after an acoident {(while at
8CENE)

* Call phone ox other pic.
tures faken by any of the
above ' .
.-+ Conversations with wit- '
nesses, parties, police, ambu-
lance attendants, bystanders
or friends or relatives who
may have come to scens after
an accident

* First complaints made
and first-nide received at the
seene of an accident
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Kenneth J. Landau ¢y, aml?,ﬁafc:n eposted fnto
* Complaints at the '
Emergenoy Room

* History given to ambulance atten-
dauts andfor at the Emergency Room
* X-rays, MRIs or CT seans taken at
the Frnergency Room
* Braces or other devices provided at
the time of discharge from the
Emargency Room
Digging desper at depositions also
meane exploving the time and cost of
any follow-up treatment, including:
+ Length of time until follow-up eara ! K
* Contact with family dootor secling "
cave o veferral to obher medical personnel |

See DEPOSITIONS, Page 18
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Continuad From Page 3

Court’s schedule, so do not pre-pay
for specific days.

13. Ag trial, do not talk over you
witness when your witness is testi-

g Duing &0 may create an inac-

curate record; the court reporter
cannot record two people speaking
aimultaneously,

14 Try not to tallk above the jury

Use language lay peopls under-
stand,

15, Do not stare at the jury while
you are questioning the witness,

16, Always &y to be timely,
Remember: the jury's time iz impor-
tant to them,

17, Stand up when you object,

18, Avold nodding your head
when your witness is being cross.
examined,
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