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INSURANMCE LAVY

Decisions Reaffirm Rules of Pallcy
Construction and Interpretatmn

he process of construlng

and inferpreting insur-

auce policles has been

described as one that

“draws us deep Into the
catacombs of [nsirance poliey
English, a dimly it underworld
where many have lost their way.”
Ins. Co. of North Arfierica v. Home &
Auto Ins., 256 WL.App3d 801 (1993).
Indeed, the fask of determining
whether coveragels provided or
excluded under a particular poliey
often conglsts of a long and tortu-
ous journey, which frsquently leads
to nowhere but confusion. Never-
theless, thers are well-recognlzed
signs and guldeposts that can
help to uminate the path toward
understanding,

The analyels of questions
ivvolving particular {nsurance
policy language must begin with
an inderstanding of the general
rules of policy construction and

- interpretation, Since an fasurance
poliey is a formof a coiitract, “the
terms and condittons of ey inst
ance policy must be construed in
the same mannet as any other
countract” (Coppolell! v, Ins, Co. of
Norift Americe, 484 ESupp. 1327
(BDNY, 1980), aff'd in part, vev'd
Anpart, 631 F.2d 146 (2d Clx. 1980),
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citing Breed v, Ins. Co. of NAm., 46
NY2d 351, 854 (1978). The court
further noted that "{Unambiguous
provistons of an Insurance contract
must be given thelr plain and ordi-
nary mesning,” and that aconfract
{5 umamblguous if the lariguage it
uses his “a deflnite and preclsd

" meaning, unattended by dangér -

of misconception In the purport
#nd the [agresment] itself, and
concerning which there [s 1o res..
sonable basls for a difference of
opinlon,” See Greenfield v Philles
Records, 98 NYZd 562, 589 (2002)..

The analysls of questions -
frivolving partleular Insur-
ance poilcy language niust
begin with an understand-
ing of the general rules of
policy construction and

regardless of the type of crime they
commiited. The thsurer argued,
inter alla, that each class membey
was subject fo a separate deduct
ible, while the county argued that *
only one deductible applied. The
cotrt held, Inter alig, that the *plata
language” of the Insurance policies
Indicated that the improper strip:
searches of the arrestees over a
foursrear perlod constitited “sepa-
rate occurrences,”

The cowrt rejected fhe county's
argument that the definitlon of the
term “ocawrrence” in the policies
was ambiguous, That definition
was “an event, including con-
tinuous or 1epeated exposure to
substantially the same general
harmful conditions, whick resulis
In...‘personal infury'.. by any per-
son ot ovgerization and arsing out
of the lnsured's law enforcement

"dutles [emphasis added],* The

court stated that “the language of
the fnsurance policles makes clear
that they cover personal injurles
to an individual person s aresult
of a harmful condition” and that
“the definltion does not permit
the grouping of multiple Individu
als who webe harmed by the same
condition, unless that group {s an
organization, wiich is clearly not

~Saeals, Mareror WTT’Q? N2
-68, 76 (2001).
" Notwithstanding tfml these
general rufes are weilsettled and
- widely known, they are frequent
iy repeatect and rsstated by {he
- courts to support their interpreta-
tions of various policy pmvl&lbns.
In several recent cases, discussed
below, the dppeltats courts, ncludn
ingthe Court of Appeals, hzwe done
fust that,

'Selective Ins. Co!

. InSelective Ins. Co. of Amarica
v, Counly of Rensselaer, 268 NY3d
649 (2016), the Court of Appea]s
explained that in determining a dis-
pute over Insurance coverage, the
courts first look to the language of

the policy. See Conselidated Fdison .

v. Allstate, 98 NY2d 208, 221 (2008),
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Interpretation,

Therelore, if a contract “ontts face
Is reazonably susceptible of only
one neaning, a court {s not.free
to alter the contract to veflect lig
personal notlens of fairness and
equlzsy” It ’

+ Moreover; the Selectlve covirt .

observed that inswance pollcies
must be construed In a manner
that “affords » fair mearing 1o all
of the language employed by the
parties in the contract and lesves
ngo provision without force and
effect.” See Congolidated Edison,
supirs, 98 NY2d at 221222, qt.mtlng
Hooper Assoc, v _AGS Camputers,
74 NY2d 487, 493'(1989).
Selectivawag an action;fbrmoxb
ey damages by theins shgatast
its Insured, the count after the
insurey defended and settled on

- the county's behalf an underlylng

clvilvights clasg actlon challenging
the county's polley to strip-search
all arrestees admitted into its jall

e Tas6E
Insofer as the court concluded
that the harm each member of
the class experlenced was as an
Individual, It alse found that each
of the girlp searches constituta a
single ocewrrence, Accordingly, the
. court concluded ihat "under thé
plain language of the lnsurance
" policies, each strlp search of the
class members is a separate and
distinet occurrence subject to p
shigle-deductible payment.”

‘Viklng Pump’

In Viking Pump and Warren
Purmnps v, TIG Ins., 27 NY3d 244,
25758 (2016), the Court of Appesls
reaffirmed the well-known proposi-
“tion that when construing insur-
ance policles, the languaga of tha
policies {or contracts) must be
Interpreted “according 1o comimon:
speech and consistent with the rea-
- sonable expectation of the average
lnsured.” See Dean n. Tower Ins,
Co, of NY,, 19 NY3d  » pages
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704, 708 (2012), quoting Crage v,
Alistate Indem. Corp,, 17 NY3d

118,122 (2011). Furthermare, the .

court ohserved, as it did in Salec
tive, that the courts must constrae
the policy i a way that affords a
fatr meaning to all of the language
employed by the partles In the
comntract and leaves 110 provislon
without force and effect, Ses also
Roman Catholie Diocese of Brook-
Iy v Nationat Union Five Ins, Lo, of
Plesburgh, 81 NY3d 139,148 (2013}
Westview Assoc, v, Guaraniy Nad,
s, Co,, 95 NY2d 334, 839 (2000},
Moreover, the court added,
whille amblguities in an insurance
polley aré to'be construed against
the insurer (Dean, 19 NYSd at 708,
quothng Breed v, Jnsurance Co, of
N.Am., 46 NY2d 351, 253 {1078);
see federal Ins, Co, &, fnternational
Bus, Mach, Corp., 18 NY3d 642, 650

" [2012]), a contract Is not ambigu-

ous if the Iinguage it uses has “a
defitte indprecise meaning, iinat-

= teyuded by danger of misconception
" in. the'purport of the [agresment]

" ltsell, and concermng whlch there

18 no veascnabie basts for a differ-
ernce of oplilon.” See Seleetive ins,,

- 26 NY3d at 655,

Viking Pamp 'was a complex
ingturance dispute arising from
efforts hy'two pump manuactirers
to obtain coverage for-thousands.

of ashestos-related peraonal Infu- -

ry sults under Insurance policles
issued hetween 1972 and 1985 to
another company, then defunict,
which had previously owned
both comparies2 Thers, the comrt,
faced with the cemﬂed questions
of “whether "all sums’ or 'provata’
allocation app]tes where the excess
ingurance policies at issue either
follow form 1o a non-cumulation

Provision or contain a4 non-cumu-
_ lation and prior insurance provk

slon,” and “whether, Izt Hght of our
answer to the allocation question,
hotizontal orvertical exbaustion is
required before certaln upper level
excess policies attach,” cargfully
reviewed “the policy language at
issue here,” which controlled,

The po[lcypt‘ovisi&%s ak Issue
included ons thaﬁi fined an

"occurrence” as “injhiious expo-
stire to condiflons, which yesults

- In personal injuiry,” and anothet

that deflned “personal infury” as
"personal injury or bodily injury
which oceurs during the pollcy
perlod.” Also fnvolved were 4 pro-
vision that stated that “[flor the
purpose of determining the limlts
-of the [Insured's] Uablity: (1) all
personal injury...arising out of
continnous o repeated exposure
to substanttally the sairie general
conditions,..shall e considered
as the result of one and the same
oceurrence”; and an "other insu-
ance" clause, After cornplating its
yeview of the policy language, the
court concluded that “all sums
allocation and vertical exhaustion
apply based on the languege in the
polictes before us.”

'Roro Park Land o/

In Boro Park Land Co, v,
Princeton Excess Surplus Lings s,
140 AD3d 509 (2d Dept. 5016), the
$econd Department stased that
an insurer ean be relieved of its
duty to defend if It estahlishes as
‘a matter of law that there is "no
possible factual or legal basis on
‘wideh it might eventually be obli-
gated to tademnify its insured
mder any pollcy'provision " See
Allstate fns, v, Zuk, T8 Y24 41, 45
(1991); ¢ maberlgnd Fatrms v. Tower
Group, 137 AD3d 1068,1070 (2d
Dept, 2016); Salt Consty, v, Farm

Family Cas., 120 AD3d 568, 589 (2d .

Dapt, 2014). Furtherrnore, “Policy
excluslona are to be sirletly snd
narrowly construed and ate not
to be extended by Interpretation
or liplication,” See Pioneer fower
Owners Assn, v, State Farm Fire &
Cas, Co,, 12 NY3d 303, 307 (2009);
Seaboard Sur: Co, v, Gillatte Co,, 64
NY2d 304, 811 (1984); Edwards .
Alistate Ins., 16 AD3d 368, 388 (2d
Dept, 2005).

The court further stuted that
in order to he relieved of its duty
to defend on the basis of a policy
exclusion, the insurer bears the
heavy burden of demonatrating
that the allagations of the com-

phaint Ior the inderlying action
“cast the pleadings wholly within
thiat axciusion, that the exclusion
Is subject to no other reasonable
fiterpretation, and there igno pog-
stble factual or legal basls upon
which the Insurer may eventyally

L

N.Y v Clermont Armoty, 84 AD3d
1168, 1170 (2d Dept. 2011 Papsico
(1) Winterthur!ntl Am, Ins. Co,, 13
AD3d 589, 600 (24 Dept. 2004)

In Boro Park Land, the platntiff,
Boro Park Land Co., was the owner
of premises in Broolklyn, which it

In‘Boro Park Land Co.v, Princeton Excess Surplus Lines

Ins, the Second Departmént stated that an Instirer can be
telleved of ts duty to defend if it establishes as a matter of
lawr that there Is "no possible factual or legal basis on which
it might evertually be cbligated to Indemnify Its Insured

under any policy proyls!on

be held cbligated to lndwnnlfy
the Insured under suy polcy pro:

vision." See Frontler Insuletion

Conlrs, o, Merchants kut, Ins., 91
NY2d 165, 176 (1997) se0 492 ngs
Realty v, 506 Ky, 88 AD3d 941,
943 (2d Dept, 2011); stefér,lﬂldr;
Corp, v, Scolisdale Ing., 9 AD3d
927, 939 (2d Dept. 2010, “[1]f the

- language i doubtiud or ey tain

In it roeaning, any ambigmty will:
be construed In favor of the nsured
and egainst the msurer.” See:Lee
v, State Farm Fire & Cos, Co,, 32
ADSd 902, 904 @24 Dept, 2008);
see alao Insarance Co. of Greater

leased to another entity for the pur:
pose of operating a nursing home,
The dafendant insurer lesued a
“Semtor Living Professional Liabil-
ity, General Liability and Employse
Benefits Liability" policy to the les-
see, In which Baroe Park Land was
named 88 an additional insured, as
required by the lease agreament.
Following an accldent in which
an employes of the nursing home
fell in the parling gurage of the
prcmiaef;, and tlie ihjured employ-
en's negligence lawsulk against
Boro Park Land, the insurer, to
which the summons snd complaint




were forwarded for a defense, disclaimed coverage. That disclaimer was based upon an “Insured versus Insured”
provision in the policy, which excluded “[a]ny ‘claim’ made by or for the benefit of, or in the name or right of, one
current or former insured against another current or former insured.” Because it was not clear from the language of
the exclusion whether the insured claimant, as an employee, was an “insured” as defined in the policy, the court
held that the provisions were ambiguous and subject to more than one interpretation, and, thus, held that the insurer
failed to establish its prima facie entitlement to judgment as a matter of law, and, indeed, granted summary
Jjudgment in favor of the insured declaring that the insurer was obligated to defend it in the underlying personal
injury action.

Fitzgerald
Finally, although this point was previously mentioned in a recent article in this space', it is worth repeating

that in State Farm Mut. Auto. Ins. Co. v. Fitzgerald, 25 NY2d 799 (2015), the Court of Appeals observed that in
interpreting the provisions of the preseribed UM and SUM endorsements, the general rule of construction of
ambiguities against the drafter (insurer) will not apply because the insurers did not choose the terms of these
endorsements of their own accord, but, rather, were required to include them in compliance with the governing
statutes (Ins, L, Sections 3420[f]{1] and [f}[2]) and Regulations (11 NYCRR 60-2.3[f]}. As the Court stated the
exception to the general rule of policy interpretation discussed above, policy provisions mandated by statute “must
be interpreted in a neutral manner consistent with the intent of the legislative and administrative sources of the
legislation,”
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