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Expert Analysis

INSURANCE LAW

The Insurance ‘Top 68’
And SUM Legislation Update

t is our privilege once again to
report upon the “Annual Rank-
ing of Automobile Insurance
Complaints,” prepared by the
New York State Department of
Financial Services (formerly the
New York State Department of
Insurance). In addition, following
up on our previous column (“SUM
Legislation—Good News/Bad
News,” NYLJ, March 12, 2013), we
report below on the most recent
legislative activity involving Sup-
plementary Uninsured/Underin-
sured Motorist (SUM) coverage.

2012 Ranking

The 2012 “Annual Ranking of
Automobile Insurance Complaints,”
which is based upon data for the
calendar years 2010-2011, ranks all
169 automobile insurance compa-
nies doing business in New York
State. As was the case last year, this
year’s report ranks the individual
companies themselves, rather than
just the corporate groups of which
those companies may be members,
This change is intended to give con-
sumers a more accurate picture of
their insurers’ performance. As in
the past, insurers are ranked based
upon a complaint ratio, which is
determined by the number of pri-
vate passenger automobile insur-
ance complaints upheld against
them and closed by the Department
of Financial Services in 2010, as a
percentage of their total private pas-
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senger automobile premium volume
in New York State.

In 2011, the department’s Con-
sumer Assistance Unit received
a total of 4,780 private passenger
auto insurance complaints (down
from 6,426 the year before), of
which 484 (down from 621) were
upheld. Neither commercial auto
complaints nor complaints made
directly to the insurer are included
in determining the complaint ratios.
Complaints not upheld by the Insur-

" ance Department or withdrawn by

the consumer are also not included
in the ratio.

An upheld complaint occurs
when the department agrees with
a consumer that an auto insurer
made an inappropriate decision.
Typical complaints are those
involving such issues as delays
in the payment of no-fault claims,
and insurers that do not renew poli-
cies. Complaints about the value of
monetary settlements are the most

-.common, followed by complaints

about policy terminations.

The 2011 average complaint
ratio for. all companies or groups
was 0.0471 per $1 million in premi-
ums (down from 0.0619 the previ-
ous year). This average ratio was

derived by dividing the number of
complaints upheld against all com-
panies in 2011 (484) by the average
premitim for 2010-2011 for all com-
panies ($10.28 billion). The average
number of upheld complaints per
company was 2.9 (down from 3.5
the previous year).

Charts

The first chart below lists the
“Top 68,” i.e., the 68 companies
with the fewest upheld complaints
against them, or, the best perform-
ers of 2011—all of which achieved
a complaint ratio of 0.00. Although
these companies all have the same
complaint ratio, they are ranked
differently because of the differ-
ences in the average annual pre-
miums paid or received.

The second chart reveals the
opposite side of the spectrum; it
lists the 25 auto insurers with the
worst performance record for the
calendar year 2011, i.e., the “Bot-
tom 25.” In this chart, the company
with the highest (worst) ratio is
ranked first; the company with the
lowest ratio is ranked last,

Copies of the Department of
Financial Services’ annudl Consum-
ers Guide to Automobile Insurance
and the annual ranking may be
obtained free of charge by calling
the department’s toll-free telephone
number (800) 342-3736. In addition,
both publications are accessible.on
the Internet at the department’s
Web site address: hitp://www.dfs.
ny.gov/insurance/cauto.htm. Com-
plaints against insurance companies
may be ﬁled online at ht{p: JWWW-
dfs.ny.gov. = <L ¥ Page7 -
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« Continued from page 3

Inour last article, we discussed
the statiis of two pieces of legisla-
tion dealing with SUM coverage—
the SUM Limits Bill, which was
vetoed by the governor, and the
. Firefighter/Ambulance Worker Bill,
which the governor signed into law:

With réspect to the Firefighter/
~ Ambulance Worker law, as we
reported, on the date our article
was publishied, a “chapter amend-
ment” to the initial law, which clari-
fied the scope of who would be cov-
ered by that law, was still pending
in the State Senate and had not yet
reached the governor’s desk, As
it turns out; three days later, on
March 15, 2013, the chapter amend-
ment was signed into law. Thus,
A1832/82757 became Chapter 11
of the Laws of 2013, effective April
16, 2013. The text of this new law,
which is set forth as Ins, L. §3420(f)
(5), is set forth below:

This paragraph shall apply to
g policy thdt provides supple:-
“ méhitary uninsured/dhderin.

sured motorist insurance

coverage for bodily injury
and is a policy: (A) issued
or delivered in this state
that insures against liability
arising out of the ownership,

maintenance, and use of a

fire vehicle, as defined in

section one hundred fifteen-

a of the vehicle and traffic

law, where the fire vehicle is

principally garaged or used
in this state; or (B) as speci-
fied in paragraph one of this
subsection. Every such policy
that insures a fire department,
fire company, as defined in
section one hundred of the
general municipal law, an
ambulance service, or a vol-
untary ambulance service,
as defined in section three
thousand one of the public
health law, shall provide such
supplementary uninsured/
underinsured motorist insur-
ance coverage to an individual
employed by or who iIs a mem-
ber of the fire department, fire
company, ambulance service,
or voluntary ambulance ser-
vice and who is injured by an
uninsured or underinsured
motor vehicle while acting in
the scope of the individual's’
duties for the fire department,
fire company, ambulance ser-
vice, or voluntary ambulance
service covered under the
policy, except with respect
to the use or operation by
such an individual of a motor
vehicle not covered under the

policy,

ltis anticipated that future leg-
islative efforts will endeavor to
expand the class of individials
covered by Ins. L. §3420(H(5) to
remove the exception at the end
of that section and include cover-
age for those who are operating
or occupying their own (personal)
autos while acting in the course.
and scope of their employment
with the insured entity—cover-

age that would be to the benefit
of many volunteer firefighters,
for example, who frequently are

- called upon to respond to emer-

gencies in their own vehicles, We
will continue to follow events on

. this legislative front and report any

changes as they occur.

New Proposed Legislation

With respect to the SUM Lim-
its Bill, in response to Governor
Andrew Cuomo’s discomfort
and dissatisfaction with the “opt
out” provisions of that bill, which
would have required insurers to
provide SUM coverage in amounts
that matched the bodily injury
liability coverage purchased by
the insured to protect others,
unless the insured formally “opted
out” by expressly rejecting such
coverage or electing lower SUM
limits, and his expressed desire
“to increase consumer education
on the benefits of SUM coverage
S0 consumers can make a more
informed decision about whether
ornotto purchase it;” Assembly-
man Joseph Morelle has récently
introduced a new version of the
SUM Limits Bill.

Under this proposal, the stated
purpose of which is “to provide
auto insurance consumers with
information necessary to make an
informed decision regarding their
SUM coverage,” current subdivi-
sion B of Ins. L. §3420(H)(2) would
be replaced by the following pro-
vision:

(1) At the time such policy is

sold, purchased and/or negoti-

ated the insured shall be pro-
vided with a form that shall
be in 12-point bold type and -
shall state: “SUM insurance
protects any insured under the
policy if they are injured in an
accident caused by a driver
who has no insurance or less
insurance than you carry. SUM
coverage may be purchased
at limits up to the level of the

bodily injury liability coverage
of the policy. Policyholders are
urged to carefully consider
this in determining the level
of SUM coverage to purchase.”
On the same page as the above
paragraph the insured shall be
given the option to either: (1)
Purchase supplementary unin-
sured/underinsured motorists
insurance in the same amount
as the bodily injury liability
insurance limits of coverage
provided under such policy;
(2) Purchase supplementary
uninsured/underinsured
motorists insurance in an
amount less than the bodily
injury liability insurance lim-
its of coverage provided under
such policy; or (3) Purchase
mandatory minimum unin-
sured motorist insurance
only. The insured shall also be
provided with the applicable
premium for each option. If the
rejection or selection of sup-
plementary uninsured/under-
insured motorists insurance
is made verbally, the insurer
or their agent shall read the

- identical or substantially simi-

lar language as is in the above
selection or rejection form and
confirm the client has heard
and understood the same,
and shall restate the above
information as often as is nec-
essary until the insured has
verbally confirmed that they
fully understand the same. The
named insured’s rejection or
selection of supplementary
uninsured/underinsured
motorists insurance must be
memorialized by the insurer
through a signed writing,
audio recording, electronic
signature or any other means
evidencing the insured’s rejec-
tion or selection of such cov-
erage. Unless the insurer has
proof that the insured was
presented with the above
form and that such coverage
was rejected or selected, at the
time the insured makes a claim
seeking supplementary unin-
sured/underinsured motor-
ists insurance coverage the
insured’s policy will be read to
include supplementaryunin-
sured/underinsured motor-
ists insurance at limits equal
to the bodily injury lability-
insuranceé coverage limits of
the insured’s policy. (i) The
insurer shall notify the named
insured at least annually of her
or his options as to the cov-
erage required by this para-
graph pursuant to regulations
issued by the superintendent




if any, at the time of or within
sixty days prior to the renew-
al of the policy. The limits of
supplementary uninsured/
underinsufed motorist insur-
ance coverage selected by the -
insured shall remain effective
upon policy amendment or
renewal, unless the insured
requests an amendment of
such coverage by so noting
on an identical form as set
~ forthin clause (i) of this sub-
paragraph and in accordance
with the terms of this section.
Receipt of this notice does
not constitute an affirmative
waiver of the insured’s right
to uninsured motorist cover-
age or indicate the selection
of any amount of supplemen-
tary uninsured/underinsured
inotorists coverage where the
insured has not signed a selec-
tion or rejection form. (iif) The
superintendent may promul-
gate regulations pertaining , L
to supplementary uninsured/ , LR
underinsured motorists insur- I T :
ance coverage in accordance
with the provisions of this
section, regarding the form
 and content of the notices
required by clauses () and (i)
of this subparagraph includ-
ing a concise statement of the
availability of coverage, and an
explanation of the coverage,
including specific examples of
its usage.” o )
We will track the path of this ..
_proposed legislation, which was = .
referred to the Committee on -
Insurance on April 17,2013, and .
will report onits progress (ot lack
thereof), as events ,di}cntgte. =




