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‘Sandy’ Moratorium
And SUM Trigger

ecent events have once
again thrust issues of
rance coverage into
forefront. In this arti-

recent actions 4
intendent of the New
Department of Financial Se
in response to the extensive p
outages, loss of life and property,
and ongoing harm to public health
and safety wrought by Hurricane/
Storm Sandy, for the protection
of pollcyholders We then turn
to the more mundane—a recent
decision of first:impression on.a
question that has intrigued us for
many years—the applicability of
an excess or umbrella policy in the
coverage comparison that deter-
mines the trigger of SUM (Supple-
mentary Uninsured/Underinsured
Motorist) coverage.

‘Sandy’ Suspensions

Much has been written and: ..

remains to be written regardin
the devastai‘mg effects of Hurric

to ensue ~and the measures takeni .

by the government to assist tl
in need. Many of our readers
already be aware that Goy

Execufive Orde atet "'OCt. 31
2012, temporarily- suspended—
from Oct. 26, 2012, until further
notice—specific provisions of
several statutes pertaining to time
limitations on actions and the time
in which to take an appeal.

What many may not know, how-
ever, is that the Superintendent of
the New York State Department
of Financial Services (formerly

the New York State Insurance
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Department) has Similar powers
of suspension,.and, indeed, has
recently e>gerc1sed those powers
to temporarily suspend certain

provisions'of the Insurance Law .

(and the Banking Law)

Superintendent’s Authority

Insurance Law §3425(p) empow-

ers the superintendent to modifyor
* suspend certain provisions of the:

b he Superi-rf‘c"gﬁdent of the,

s exercised f 'Wers fo
emporarily suspend

‘of . Certain provisions of the

" Insurance Law

:Insuranee'Law fo"f‘a limited peri-,

od (not to exceed three months,

unless extended for an additional
three moriths) for.any area of the -
‘state declared by the governor (or
“the president of the United States)
_"tobein a state of emergency dueto
“disaster or catastrophe. Financial

Services Law §302(a) empowers
the superintendent to issue orders
and guidance that interpret the
Insurance Law and effectuate any
power given to the superintendent

" thereunder that are not inconsis-

tent with the Insurance Law.

Temporéry Moratorium

-Finding that in the wake of

~“Sandy” certain-variations-in;and -
.4mod1ficatxons of, the Insurance
Law are necessary ‘to protect

storm-affected consumers and to
safeguard the efficient operations

ance.p
) "'I‘o]lcy" as; (1 &
ance”.

_against loss of or damage

of the insurance; 1ndust1y, and’

‘that such varlations and’ modifi-*

‘cations are in the public interest,

By (Amended) Order, dated Nov.
b, 2012, the superintendent has
ordered that, effective Oct., 26,
2012, a moratorium exists in the
counties that suffered the great-
est storm damage—New York,

Brongx, Kings, Richmond, Queens,
Nassau, Suffolk, Westchester, Rock-
land, and Orange—for 30 days, or
until further order of the superin-
tendent, prohibiting the termina-
tion, cancellation, or non-renewal
of any “covered policy,” as that
termis defined by Insurance Law
§§3425(a),.3426(a), and policies
issued under Articles 53 and 54 of

) the Insurance Law.

Insurance "-=§3425(a) which -
deals thhprop ty/casualty insur-
@-n ““covered
utomoblle insur-
ued for, deliv-

N S ey

and resident in New ; ox"k, &overing
agamst losses or’ ‘liabilities arising
out of thé ownership, operation, or
use of-a motor vehlcle, predoml-
nantly used for non-bisiness.pur-".
poses, when a natural person is the
named insured under:the pohcy,
(2) a “personal lines insuran
policy issued oriissued- for i ,
ery in New York, on a risk located.
or resident in New York,.instrin

property used predominantly;

residential purposes [not m,ore,'

than four dwelling units],otHer "
than ‘hotels and motels; loss of
T _d_amage to personal property
in‘which natural persons have an

"insurable interest, except personal

property used in the conduct of
any business; and other liabilities
for loss of, or damage to, or injury
to persons or.property, not aris-
ing from the conduct of a business,
when a natural person is the named
insured under the policy; and (3) a
personal umbrella liability policy.
Insurance Law §3426(a), which
deals with commercial lines insur-
ance, defines “covered policy”
as a commercial risk insurance,:

-professional-liability-insurancey —

or public entity-insurance policy:"~
Article 53 of the Insurance Law per-
tains to policies written under thes
Motor Vehicle Insur-  » Page9



Insurance
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ance Assigned Risk Plans, and
Article 54 of the Insurance Law
pertains to policies written under
the'New York Property Insurance
Underwriting Association, which
" deals with fire and extended cov-
erage insurance, in homeowners
and commercial multiple peril
policies. :

The superintendent’s order also
provides that in addition to the
moratorium on terminations, can-
cellations, and non-renewals, any
automnatic policy renewal provision
comtained in a “covered policy” will
not be effective during the period
of the moratorium. The order also
sets forth exceptions to the mor-
atorium. The moratorium order
will not preclude or prevent the
owner of a “covered policy” from
voluntarily terminating the policy
during the moratorium period, and
the moratorium will not apply
to any “covered policy,” as that
term is defined in Insurance Law
§3426(a), where the headquarters
or principal base of operations of
the policyholder is not located in
one of the affected counties listed
above.

Excess/Umbrelia Policies

It is well-established that in
determining whether a claim-
ant’s. SUM motorist coverage is
“triggered,” i.e., applicable and
effective, in accordance with the
terms of Ins.'L, 3420(f)(2), the
proper comparison is between the
claimant's bodily injury coverage
and the tortfeasor’s bodily injury
coverage.® The very same trigger
comparison is specifically incorpo-
rated in Regulation 35-D, which, in
its prescribed SUM Endorsement,
expands the definition of an “unin-
sured motor vehicle” to include a
motor vehicle for which there is
a bodily injury liability insurance

coverage or bond applicable at’

the time of the accident, but “the
amount of such coverage or bond
is less than the third-party bodily
injury liability limit of this policy”
(see 11 NYCRR §60-2.3()(D(©)(3)
.

A question that naturally arises
in'thé contéxt of the SUM trigger
comparison is the effect, if any, of
an applicable excess or umbrella
policy in determining whether a
tortfeasor is, definitionally, under-
insured, thus giving rise to a SUM

T Gt

claim. This is a question that we
asked in these pages morethan18. .

years ago;! but which:wasmotfullyiq
.. answered until-this.supimerosi sl
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Interpretation of Language

Insurance Law §3420(f)(2)
provides, in pertinent part, that
supplementary uninsured motor-
ist coverage is available “if the
limits of liability under all bodily
injury liability bonds and insur--
ance policies of another motor
vehicle liable for damages are in
a lesser amount than the bodily
injury liability insurance limits of
coverage provided by such policy”
[emphasis added]}—"such policy”
being the claimant’s liability policy
to which the SUM Endorsement

_is attached. Similarly, as noted

above, Regulation 35-D’s SUM
Endorsement defines an "unin-
sured motor vehicle” to include
one where “the bodily injury lia-
bility insurance coverage or bond
applicable to such motor vehicle. ..
is Jess than the third party bodily
injury limits of this policy” [empha-
sis added]—"this policy" again
referring to the lability policy to
which the claimant’s SUM policy is
attached. o

As we observed in our earlier .
article, the singular references to
“such policy” and “this policy” with
regard to the claimant/insured sug-
gest that only the policy limits of -
the claimant/insured’s automobile
bodily injury liability policy, and
none other, should be considered ::
for purposes-of the trigger com-
parison.’ Indeed, many courts have
so held.

For example, in Federal Ins.
v. Reingold, 181 AD2d 769 (2d
Dept. 1992), the court stated that
“Neither the case law ‘nor-the
applicable statute...authorizes
an injured party to combine her
liability coverage from several
policies, to determine whether or
not the underinsurance benefits
of one of the individual policies
is triggered....” Similarly, in Astuto
v. State Farm Mut. Auto, Ins., 198
AD2d 503 (2d Dept. 1993), the
court held that “The petitioner’s

.attempt to base his claim on-a

consideration of the existence
of an umbrella policy issued by a
different insurer by which he was
also covered is precluded by the
pertinent provision of the policy
on which he had made his claim.
And, in State Farm Mut. Auto, Ins. v.
Roth, 206 AD2d 376 (2d Dept. 1994),
the court stated that “Neither the

“Case law ri()"i"ﬁié applicable stat-

ute...authoylzes ap injured party,
to combindiitsilifibility coverage s
from several policies, to determine
whether or not underinsurance
benefits of one of the policies.ds.
triggered...” .o.v ol .
.On the otherihand, we also
pointed out, the breader, plural,
references in: thesstatute:and:
the Endorsement to"allibodily «
injury liability bonds:and insur-
ance policies” and Sthe bodily
injury coverage”;with regard to
the defendant/tortfeasor suggest
equally clearly that the:defendant/
tortfeasor's applicable limits for -
trigger purposes. may be.expanded
to'include the lintits.of any appli-
cable bodilyinjury!policies,as
well as any.excess:or-umbrella
policies covering the defendant/
tortfeasor. We pointed out, how-
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ljability policy issued by Reliance
National Indemnity Company, but
Reliance was placed into ligquida-
tion after the subject accident,
and the Ohio Insurance Guar-
anty Association, which admin-
istered B-Right's indemnity pro-
tection, had a $300,000 coverage
limit, which it contended was not
applicable on a primary basis, but,
rather, only as excess to all other
available coverage.

In addition, B-Right was insured
under a “Form Excess Liability
Policy” (also titled a “Commer-
cial General Liability” policy)
issued by Travelers, with $1 mil-
lion coverage limits. Although
Travelers issued a reservation of
rights letter, taking the position
that its excess/umbrella policy
should not drop down to provide
coverage In response to Reliance's

On July 6,2012, in‘Bobak v. AlG Claims Services Inc,/a case -
-offirst iImpression in New York, the Fourth Department spe-
cifically ruled on the applicability of an excess or umbrella.
policy on the defendant/tortfeasor’s side of the SUM cover-

age trigger comparison.

ever, that, although we felt that this
logic.appeared to be unimpeach-
able, we had not found any case
to that date that had specificalty
ruiled.on the applicability of excess
or umbrella policies on the defen-
dant/tortfeasor’s side of the trigger
comparison.® Such a case has just
now.arrived onthe SCene:: v s
The ‘Bobak’ Case’™* :
e LI SR s L
On July 6,2012; in:-Babdk: v. AlG"
Clains Services,97-AD3d1103 (4th-
Dept.. 2012)1v. tolappealidénied,
98 .AD3d 1326 (4th Dept, 2012); a
case of first impression.in New
York, the Appellate Division,-
Fourth Department, specifically
ruled on the:applicability.of:an
excess or umbrella policy on the
defendant/tortfeasor's side of the
SUM coverage trigger comparison.
In that case, the petitioner, Adam
Bobak, was seriously injured when
a truék that he was driving for his
employer, which was insured by
New Hampshire Insurance Com-
pany (NHIC), with bodily injury

and SUM limits of-§1 million,was -

struck by a steel coil that fell off
the flatbed trailer of a truck that
had been leased by B-Right Truck-
ing Company. The B-Right truck
was insured under a motor vehicle

insolvency, it never disclaimed on
that ground, and, indeed, following
the entry of a $3.315 million dollar
judgment against its insureds, it
tendered its $1 million coverage
o Bobak. '
Majority Opinion. In a 4-1
decision, the Fourth Department
reversed a lower court order that

. had confirmed a $1 million SUM

arbitration.award against NHIC.
The majority observed that the
NHIC SUM policy afforded coverage
where, inter.alia, a person covered
by the policy is involved in an acci-
dent with a motor vehicle that is
uninsured, including the situation
in which the other vehicle’s insurer
disclaims coverage or becomes
insolvent,.. ..

With respect to the trigger issue,
the majority held that aithough the
evidence in the record established
that the other vehicle's primary
insurer, Reliance, was insolvent,
and that no benefits would be
afforded to Bobak by the guar-
anty association, the evidence

- also established that there was
-a $1. million excess policy issued. . .

by Travelers, and that Travelers
did not disclaim coverage. Thus,
the majority held that NHIC's $1
million in SUM coverage was 1ot
implicated.



Dissenting Opinion. The lone
dissenting justice, Justice Edward
Carni, would have confirmed the
arbitration award in favor of Bobak
because he felt that the SUM was
triggered by Reliance’s insolvency.’
He disagreed with the majority’s
conclusion that the B-Right truck
was not an “uninsured motor vehi-
cle,” which conclusion was based
on their determination that an
excess/umbrella policy is a “bodily
injury liability insurance policy”
under the SUM Endorsement, the
Insurance Law, the VTL, and Insur-
ance Department regulations.

‘In Carni's view, “Where, as here,
a vehicle is insured by a motor
vehicle liability policy issued by
an insolvent insurance company
and is thus an ‘uninsured motor
vehicle, the existence of an excess

insurance policy does not change

its status as such. In other words,
an excess or umbrella policy does
not constitute a ‘bodily injury liabil-
ity insurance policy’ for purposes
of determining whether a motor
vehicle is ‘an insured motor vehi-
cle' triggering SUM coverage.”
Further, Carni specifically opined
that “the amount of tortfeasor’s
coverage under a motor vehicle
liability policy may not be com-
bined with the amount of his or
her coverage under a commercial
general liability excess policy in
determining whether SUM cov-
erage is implicated.” 97 AD3d at
1106-07.

Interestingly, Carni noted the
apparent discrepancy created by
the majority's decision between
the rule applicable to the claim-
ant/insured’s side of the trigger
comparison equation (set forth

. in the above cited cases) and the

rule applicable to the defendant/
tortieasor’s side (now set forth in
Bobak). As he explained, “ [1]f under
the existing decisional law a claim-
ant cannot combine coverage limits
from different types of policies in
order to trigger SUM coverage, it
logically follows that insurers are
precluded from combining cover-
age limits from different types of
policies to prevent a SUM trigger.”
Of course, in this regard, Carni did
not take into account the discrep-
ant policy language (singular vs.
plural) noted.above.

Although Bobak’s motion to
the Appellate Division for leave
to appeal to the Court of Appeals

has been denied, his subse- -

quent motion for leave to appeal

‘addressed tothe Court of Appeals

itself is presently pending. We will

follow for the decision on that
motion and report upon same
when it is rendered.

Conclusion

Based upon the Bobak decision,
the questions we asked i our earli-
er article—"is underinsured motor-
ist or SUM coverage triggered if,
for example, the claimant/insured
has a $300,000 bodily injury liability
policy and a $1 million excess or
umbrella policy, when the defen-
dant/tortfeasor has a $500,000
bodily injury liability policy? Con~
versely, if the claimant/insured has
a $500,000 bodily injury lability
policy and the defendant/tortfea-
sor has a $300,000 bodily injury
liability policy and a $1 million
excess or umbrella policy, is the
underinsured motorist or SUM
coverage triggered?”—may now
be answered with some degree of
confidence.

Under current uncontradicted
Appellate Division decisions, both
questions would be answered in
the negative. That is to say, SUM
coverage would neither be trig-
gered where the claimant/insured
has a $300,000 bodily injury liability
policy and a $1 million excess or
umbrella policy, but the tortfeasor
has a $500,000 bodily injury liabil-
ity policy, nor where the claimant/
insured has a $500,000 bodily injury
liability policy and the defendant/
tortfeasor has a $300,000 bodily
injury liability policy and a $1 mil- -
lion excess or umbrella policy.
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