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Expert Analysis

INSURANCE LAW

SUM Insurance Dilemma
Hits the Mainstream

sually confined to the

province of legal trea-

tises and journals (such

as this one), the subject

of Supplementary Unin-
sured Motorist (SUM) insurance
has hit the mainstream press in
a-big way over the past several
weeks. Prompted, or provoked,
by a posting on one man's Tumblr
account about the facts of a single
SUM dispute in Maryland, SUM cov-
erage quickly became a hot topic in
newspaper articles, radio and tele-
vision shows and blogs throughout
the country. In this geographical
area, attention has also been called
to certain pending legislation relat-
ing to the purchase and available
limits of this important form of cov-
erage. One of the most interesting
aspects of this newfound attention
to SUM coverage—at least from our
perspective—is the growing recog-
nition and realization that it is one
of the least understood, or most
misunderstood, forms of insurance
coverage around.

‘In this article we offer a brief
summary of the now celebrated
case of Fisher v. Prggresswe which
spawned the new focus on SUM
coverage and of the proposed
statutory amendment to §3420(f)
(2) of the New York Insurance Law,
which has recently been submitted
for Governor Andrew Cuomo’s sig-
nature, and we offer some explana-
tory background into the nature,
scope, purpose, and function of
SUM coverage in this state, in the
hopes of answering and clearing
up some of the questions and mis-
understandings raised by recent
events and news stories.

The ‘Progressive’ Case

“The Auto Insurance Case That
Blew Up on the Internet,” as it was
called in a recent New York Times
article,! started out simply, but
tragically, enough as a claim to
recover damages for the wrong-
ful death of a 24-year-old woman
named Kaitlyn Fisher as a result

s s kA

NORMAN H. DACHS andJONATHAN A
DACHS are partners at Shayne, Dachs,
Corker, Sauer & Dachs, in Mineola.

By And
Norman H. Jonathan A.
Dachs

Dachs

of an intersection collision in Bal-
timore, Md., on June 19, 2010. As is
often the case in such situations,
there was some dispute about
which driver had the traffic sig-
nal in their favor. The decedent,
Fisher, had an auto policy issued
by Progressive, with a bodily injury
liability limit of $100,000 per per-
son. That policy also provided SUM
coverage in the same amount. The

The fact is that every SUM
claim presented by an
insured to his or her
insurer automatically
places those parties in an.
adversarial relationship.

other vehicle involved in the acci-

-dent was insured by Nationwide,

with bodily injury liability limits
in the minimum allowable amount
of $25,000 per person. Thus, by
definition, the other vehicle was
underinsured as to Fisher.

Upon presentation of liability
claims against Fisher brought by
three other individuals injured in
the accident—her passenger and
the driver and passenger of the oth-
er vehicle—Progressive promptly
settled those claims within its bodi-
ly injury Hability coverage limits in
order to protect its insured’s estate.
in the words of Maria Marsteller,
identified as “the business leader in
Progressive's legal department for
claims,” and quoted in the Times
article referenced above, “If we
determme that we shouldn t pay

g'etsu (land
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the wrong call and don't pay them

and perhaps we should have, there
is an issue for her estate.” Unspo-
ken by Marsteller, but no less true,
is the fact that the failure to settle a
claim within the policy limits when
the opportunity to do so presents
itself can, in certain (albeit limited)
circumstances, also expose the
liability insurer to a claim of “bad
faith.” ‘

SUM Claim

At around the same time, Fish-
er's estate asserted a liability claim
against the othér driver, as wellas a
claim against her own insurer, Pro-
gressive, for SUM benefits. Pursu-

-ant to the terms of the SUM policy,

in the event that the estate were
to recover the full amount of the
other vehicle’s liability coverage,
i.e., $25,000, it would be entitled
to recover an additional $75,000
in SUM benefits—provided, of
course, that it could establish
that the other vehicle was liable
(negligent), and that its dam-
ages warranted such additional
recovery—a showing that would .
not be very difficult in the context
of a death case. While Nationwide
promptly offered its full $25,000 in
settlement-of the claim against its
insured, Progressive refused to pay
its $75,000 SUM coverage, based
upon its assessment of the liability
situation in the accident—i.e.,, its
conclusion that the other vehicle,
the underinsured vehicle, was not
at fault for the accident.

Unable to settle the SUM claim
with Progressive, the estate chose
to sue the driver and owner of the
other vehicle in court in order to
determine the issue of fault for the
accident. Although we cannot help
but wonder whether a judgment
in that lawsuit would otherwise
have been binding upon Progres-
sive, a non-party thereto, Progres-
sive chose to intervene in that
action, and thus became a party.
As reported in the Times article,
during the course of the trial, Pro-
gressive's lawyer sat alongside
and assisted, the other driver’s
laWyer’n‘t a‘tiempting’to el %l"
the: ab§ence of fault (liablhty) of
that'driver—ie., ‘tHat the actident
was the fault of Fxshel 3. $'Page8
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« Continued from page 3
Notwithstanding those efforts,
the jury returned a verdict in favor
of Fisher's estate, finding that
she was not at all liable for the
accident.

Angry Blog

It was the sight and sound of
Progressive’s lawyer attempting
to blame Fisher for herown death
that motivated her very angry
" brother to take to the Internet to
blast Progressive. In an Aug. 13,
2012 Tumblr posting, provocative-
ly titled, “My Sister Paid Progres-
sive Insurance to Defend Her Killer
in Court,™ Matt Fisher described
the situation as set forth above,
and wrote: “At the trial, the guy
who killed my sister was defend-
ed by Progressive's legal team. If
you are insured by Progressive,
and they owe you money, they
will defend your killer in court in
order to not pay you your poli-
cy.” He, therefore, urged all of his
readers not to buy insurance from
Progressive.

Not surprisingly, this posting
engendered a fast and furious fire
storm of online reaction and pro-
test against Progressive, most of
which characterized Progressive
and its conduct in the Fisher case
as the symbol of all that is wrong
with insurance companies. Putting
aside one’s obvious sympathies
for Mr. Fisher for his and his fam-
ly’s loss, and understanding his
anger and frustration at the situ-
ation, it is fair to ask whether his
complaints were correct, whether
the public’s reaction was justified,
and, indeed, whether Progressive,
acting as the SUM carrier, did any-
thing wrong in the circumstances
presented. For that, a general
discussion of SUM coverage is in
order.

SUM Coverage—Generally

SUM insurance is, no doubt,
one of the most complex and ever-
changing areas of insurance law.
It is based upon statutes (Ins. L.
§3420[f]), Insurance Department
(now Department of Financial
Services) regulations (Regula-
tion 35-D, 11 NYCRR §60-2.3, et
seq.), and a very active body of
case law, which requires con-
stant monitoring in order to be
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the law and practice in this-area. .
it is no surprise, then, that it is
an area of law and practice that
is often not fully understood by
practitioners (and even judges),
and is usually misunderstood—or
worse, unknown—by the consum-
ing public. '
New York's uninsured motorist,

underinsured motorist, and sup-
plementary uninsured motorist
protection scheme developed out
of a need to protect the innocent
victims of motor vehicle accidents
caused by “financially irrespon-
sible motorists,” t.e., those who
either have no insurance for a
variety of reasons, or who carry

an amount of insurance that is
less than the amount carried by
the claimant, and, thus, cannot be
counted on to make their victims
whole The purpose of such cover-
age has been regarded, therefore,
as “social and economic.”®

As distinct from earlier laws
regarding motor vehicle financial
responsibility and compulsory
insurance, which served as an
incentive to procure insurance,
but did not protect the innocent
victim, a source of recovery was
made available to the innocent
victim with the simultaneous
enactment in 1959 of legislation
that created the Motor Vehicle
Accident Indemnification Corpo-
ration (MVAIC) and mandated the
inclusion of an uninsured motor-
ist endorsement in all automobile
Jiability policies.” In 1977, the leg-
islative policy of protecting motor-
ists and providing victims with a
means of obtaining compensation
for their injuries was extended to
those situations where the tortfea-
sor, although not uninsured, was
nevertheless inadequately insured,
by the creation of “supplementa-
ry uninsured” or “ynderinsured”
motorist coverage.

The uninsured motorist stat-
utes attempt to place the injured
person in the same position as
that of a person in an accident
caused Dy an identifiable motor
vehicle covered by a standard
automobile liability policy with

_the statutorily prescribed limits

of liability in effect at the time
of the accident.?. The same basic
policy of minimizing losses and
placing the victim in the position
“he should have been in" also
underlies the SUM provisions.
It has been stated many times
that the purpose of supplemen-
tary uninsured or underinsured
motorist coverage Is to allow
insureds, at their own option, to
obtain the same level of protection

for themselves and their passen-
gers as they purchased to protect
themselves against liability to
others.!®

Hybrid Form of Insurance

Of critical importance for analyz-
ing the propriety of Progressive’s
conduct in the Fisher case is the
fact that the coverage afforded by
the uninsured and underinsured
motorist statutes represents a
hybrid form of insurance. The
concept of first-party insurance,
ST e msured1BoRE IO NIEBI

‘her-ow: policy (or the ]
the vehicle he or she was occupy-
ing), is combined with traditional
concepts of negligence and tort,
requiring proof of fault!

The UM/UIM/SUM insurer effec-
tively stands in the shoes of the
uninsured or underinsured tortfea-
sor, and its liability is based upon
the liability of that tortfeasor.””
Thus, in order to recover pursuant
to an uninsured or underinsured
motorist policy, the insured/claim-
ant must establish a legal entitle-
ment to recovery, Unlike the situ-
ation involved under the no-fault
statute (Ias. L. §5101, et seq.), the
UM/UIM/SUM claimant must estab-

lish that the tortfeasor was negli-
gent or otherwise at fault.

Adversarial Relationship

Accordingly, the fact is that
every SUM claim presented by an
insured to his or her insurer auto-
matically places those parties in
an adversarial relationship. 1t is
for that reason that the insurer is
required to appoint separate coun-
sel to defend the insured under
its bodily injury liability coverage
and to defend against the insured’s
SUM claim. The insured/claimant
is seeking to recover benefits for
his or her injuries directly from the
insurer, and the insurer is no doubt
entitled to defend that claim. Those
defenses may include whatever
defenses are in the insurer’s arse-
nal, including procedural defenses,
defenses to coverage based upon
policy breaches, and exclusions.
In addition, insofar as the SUM

insurer’s liability is dependent
upon a finding of liability against
the uninsured or underinsured
tortfeasor, and the SUM insurer is
thus standing in the shoes of the
tortfeasor, an obvious defense to
the claim is that the tortfeasor
was not negligent and/or that the
accident was caused solely by the
claimant.



Judging Progressive

In New York, in cases involving
-average in excess of the stafu-
tory minimum of $25,000/$50,000,
the insured has the right either
to arbitrate or litigate his or her
claim in court. In either event, in
such a direct cldim s¢enario, it
would be a common occurrence
for the SUM insufer to take'the
defensive position that it was not
liable for the payment of benefits
because the offending tortieasor,
in whose shoes it’ stood, was
not negligent as a thatter of law.
Many carriers have taken such

.a position in arbitration and/or

Aitigation—and have

Yceeded deleatins

that basis—witho ¢

the wrath of the piibli¢,"as Pro-
~ gressive has done in the Fisher

case. SR

The differénce in‘the Fisher
case appears to bein the fact that
Progressive did not wait forthe
¢laim to'be arbitrated or litigated
directly against it, at which point
it would have been in a (defen-
gible) defensive posture, but,
instead, chose toact more aggres-
sively»(offensively) by intervening
in the itisured’s action against the
toitfeasor andacting in a manfier

be detrimentalnot
UM claim but also
‘s action against

the tortfeasor. Had Progressive
chosen to sit back and wait for
the results of the estate’s action
against the other driver, it could

_ have used any negative finding
against the estate to its benefit,
but would not have been bound
by any determination in favor of
the estate; pursuant to the rules
of collateral estoppel/res judica-
ta. Thus, Progressive’s actions,
while perhaps not technically
improper, appear to have been
overly aggressive and unneces-
sarily contrary to its insured'’s
interests. - :

At the very least, the appear-
ance of impropriety in Progres-
sive's actions should have been
considered more carefully for
public relations purposes. Per-
haps the biggest difference
between the Fisher case and prior
cases is its demonstration ofthe
overwhelming and undentiable
power ofsocial media—no deubt
a foree to be reckoned with in the
future by insurers, and insureds
alike.

* Limits of SUM Coverage

Prior to the enactment of
Regulation 35-D, motor ‘yehicle
liability insurers ‘were required
to provide supplemetitary unin-
sured or underinstired motorist
coverage'to their insureds, at thelr
request,“in‘an -amount Up to'the
bodily injury liability insurance
lirdits-of coverage” provided under
their basic policy.’ This statutory
requirement was interpreted to
méan that “no‘insurance compa-
ny will be permitted to refuse to
provide supplémeritary untnsured
mototist coverage'if the insured
requests it."'* However, it wasalso
held that insurers had no duty to
inform their insureds of the avail-
ability of such coverage.”

The New York State Senate and Assembly have passed.a
bill that would effectively change the required amount of-
SUM coverage to be offered by the insurer from a maxi-
mum amount that is the-same as'the insured's bodily injury
liabilitycoverage to a required amount that Is the same as
the bodily injury liability imits.

Pursuant to Regulation 35-D,
motor vehicle liability insurers are
required to take affirmrative action
to advise their insureds, in writing,
at the time of writing-or renew-:

wingranpolicyjof the -availability-t

--and desirability ‘obsupplementary:
dinihsured motorist coverage; and
to explain the benefits for ‘such
coverage and providé examples of
its application in‘arvariéty of situ-
ations.'® Insurance Law '§3420(0)
(2)(B) also requirés autoinsurers
to notify their insuréds, in Wit-
ing, at least once gachyear of the
availability of SUM-coverage and
to-explain the nature of the cov-
erage and the amounts if which
it-can be purchased—similar to
the requirements of Regulation
35-D.Y o

Effective March 9, 1998, the
limits of SUM coverage required
by-statute to be offered were in-

cFeasad To a maximum $250,000
per person and $500,000 per
accident, or a combined single
limit of $500,000 per accident.'®
Under the current statute, the
insurer can still offer only a
$100,000/$300,000 SUM policy (the
previous maximum amount) if-it
also offers to the insured a per-
sondl-umbrella policy that covers
SUM:¢laims and has limits “up to
at least $500,000."° Insurers can,



and frequently do, offer coverage
with higher limits, However, the
“supplementary uninsured” or
“underinsured” motorist coverage
available to the insured may still
not exceed the third-party labil-
ity coverage purchased by that
insured®

Notwithstanding the forego-
ing, many insureds elect underin-
sured motorist coveragein lesser
amounts than the coverage provid-
ed for in their bodily injury liability
policy.2 Whether this is because
of a lack of understanding of the
importance and need for such
coverage, a failure to appreciate
that increases in the coverage are
extremely inexpensive, or because
insurance agents and/or brokers
are simply not doing a good
enough job in pushing for this
coverage at the highest possible
levels, the fact is that no insured
should protect strangers more
than themselves and their families,
and this failure of knowledge and
understanding does create a prob-
lem for insureds. Several recent
articles in the mainstream press
have provided graphic examples
and illustrations where victims
of accidents with underinsured
motorists have been cut short and
rermained undercompensated by
their unnecessarily low levels of
SUM coverage.?

New Proposed Legislation

In an effort to ensure that driv-
ers are fully protected by supple-
mentary insurance equal to the
bodily injury liability insurance
coverage they select, the New York
State Senate and Assembly have
passed a bill (87787 and A10784)
that would effectively change the
required amount of supplementary
uninsured/underinsured motor-
ist coverage to be offered by the
insurer from a maximum amount
that is the same as the insured’s
bodily injury liability coverage
(which the insurer must provide
i theinsured electsto purchase)

“to.arequiredamonnt that:isthe

same as the'bodily injury-liabil- -
ity limits (which the insurer must
provide unless the insurer opts
to decline SUM coverage or to
purchase lower amounts of SUM
coverage than the bodily injury
liability limits).

The insurer or agent would be
required to disclose and explain
to the instured what SUM cover-
age 1s and how much SUM cov-
erage the insured may purchase,
and, indeed, to urge the insured
to consider purchasing the maxi-
mum SUM coverage available.
If the insured opts to reject or
take less SUM coverage than his.
or her bodily injury limits, he

or she must acknowledge such
choice in a signed writing, audio
recording, electronic signature or
any other means evidencing such
choice.

Not surprisingly, plaintiffs’
groups, such as the New York
State Trial Lawyers Association,
are strongly in favor of this bill,
and insurance industry groups,
such as the New York Insurance
Association, have opposed it (pre-

ferring an “opt-in” plan to an “opt-

out” plan). It remains to be seen
whether Cuomo will sign this SUM
hill into law, but we will certainly
report on it further when and if
he does.
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