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INSURANCE LAW

he insurer’s duty to defend
its insured has recently
been a popular topic for
legal commentators in this
and other publications.
Following the June 2013 Court of
Appeals decision in K2 Investment
Group v. American Guarantee & Lia-
bility Ins., 21 NY3d 384, 971 NYS2d
229 (2013), in which the court held
that “when a liability insurer has
breached its duty to defend its
insured, the insurer may not later
rely on policy exclusions to escape
its duty to indemnify its insured for

"a judgment against him,” numer-

ous articles were written about this
important and controversial deci-
sion, its meaning and its effects.!

This article will not be another
in that series because on.3ept. 3,

9013, the Court of Appeals, ina fairly

unusual move, granted reargument
of its earlier decision, and set the
case down “for a future session of
this Court.” 2013 N.Y. Slip Op. 84038,
2013 WL 471158 (2013). It thus can
safely be said that we have not
heard the last of K2, and that further
discussion of the existing opinion
at this point would be academic,
and quite possibly, moot.

Instead, we would like to focus
on a string of recent (pre-K2) deci-
sions that discussed and explained
the insurer's duty to defend in vari-
ous contexts, leaving for another
day the discussion of the conse-
quences of breaching that duty.

General Rule

In Natural Organics v. OneBeacon
America, 102 AD3d 756, 959 NYS2d
204 (2d Dept. 2013), the court stated
that “An insurer’s duty to defend ‘is
liberally construed and is broader
than the duty to indemnify’ [cita-
tions omitted]. The duty to defend
‘arises whenever the allegations in
a complaint state a cauise of action
that gives rise to the reasonable
possibility of recovery under the
policy’ [citations omitted]. ‘I the
allegations of the complaint are
even potentially within the language
of the insurance policy, there is a
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! . -
duty to defend’ [citations omit-
ted]. Moreovey, if ‘any of the claims
against the insured arguably arise
from covered events, the insurer is
« required to defend the entire action’
[citation omitted]. An insurer may
be required to defend under the
contract ‘even though it may not

In‘Natural Organics,

the court stated that an
insurer’s duty to defendis
liberally construed and is
broader than the duty to
indemnify!

be required to pay once the litiga-
tion has run its cou1se [citation
omitted].”

Similarly, in State Farm v. Joseph
M., 106 AD3d 806,964 NYS2d 621
(2d Dept. 2013), the court stated
that “[Aln insurer’s duty to defend is
broader than its duty to indemnify,
and arises whenever the allegations
in the complaint in the underlying
action, construed liberally, sug-

gest a reasonable possibility of .

coverage, or where the insurer has
actual knowledge of facts establish-
ing such a reasonable possibility”
[citations omitted]. An insurer can
berelieved of its duty to defend only
‘if it establishes as a matter of law
that there is no possible factual or
legal basis on which it might even-
tually be obligated to indemnify its
insured under any policy provision’
[citations omitted].” See also, Sofo
Plaza v. Birnbaum, 108 AD3d 518,
969 NYS2d 96 (2d Dept. 2013).

Duty Found

Ih Natural Organics, the com-
plaint in the underlying action

Recent Decisions (Other Than K )
On an Insurer’s Duty to Defend

alleged that the insured corpora-
tion engaged in unfair competi-

‘tion pursuant to the Lanham Act

(15 USC §1125[a]), when, after
wrongfully terminating an exclu-
sive distributorship agreement

- with another company (Com-
‘pany A), it issued a press-release
_announcing the appointment of a

third company (Company B)—a
competitor of Company A-—as
exclusive distributor of its prod-
ucts in the Nordic region, despite
the fact that Company A actually
remained the sole distributor in

that region—which caused a diver-

sion of trade from Company A, as

.well as harm to its reputatlon and

goodwill.

The court held that the allega-
tions of the complaint against the
insured fell within the policy’s cov-
erage for “personal and advertising

injury liability,” defined as injury
‘arising out of “[o]ral or written
;publication of material that slan-
iders or libels a person or organiza-

tlon” or “[o]ral or written publica-

‘tion of material that disparages a

person’s or organization’s goods,

‘products or services.” As explained

by the court, the statement that
.Company B had been appointed
the exclusive distributor of the
insured’s products in the Nordic
‘region could imply that Company
‘A'sinventory of the insured’s prod-

ucts was unauthorized.

Moreover, the court held that
‘OneBeacon failed to meet its bur-
den of demonstrating that the alle-
gations of product disparagement

" fell wholly within an exclusion in

the policy for personal and adver-
tising injuries arising out of breach
of contract, that the exclusion was
subject to no other reasonable
interpretation, and that there is
no possible factual or legal basis

“upon which it may eventually be

held obligated to indemnify the
insured under the policy. The
court observed that the press
release was allegedly false and
disparaging to Company A's prod-
ucts without regard to whether
the insured breached its contract
with Company A. Thus, because
the product disparagement clam

_did not necessarily arise out of

the insured’s alleged breach of
contract, the coverage » Pagei2
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was not excluded under the pohcy, ]

and, instead, OneBeacon's duty to

defend. the msured corporatlon

was triggered: -

. InW&W. Glass Systems v Admz—, -
ral Ins:; 91: AD3d 530, 937 NYS2d 28 i
(1st Dept 2012), the plaintiff gen--.
eral contractor sought a declara- .
- tion tha t was entitled to. defense

underlymg personal injury action

in which ¢ an employeeof a subcon- .

as injured, under a ‘policy

1seued to-the subcontractor, which -

named the plaintiff ag an additional

 insured The policy plowded that

formed. lor that insured

prov1ded that 1t does ot apply to
llablllty ‘caused: by the'sole negli=
gence of the Per SONOr orgamzatlon

! does not-materially

;gene': al phrase

extended to an owner or general

contractor: whd was promised
additional ineu_x_‘ecl status inatrade
contract if the indemnity agree-
ment provided for coverage “aris-

ing out” of the named insured’s -

work and the injuries were to a

fiamed insured’s employee in the.

course of the work. -
Thé court also. held that the
language in.the additional insured

“endorsement granting coverage

did not require a negligence trig-
ger, Finally; the court noted that “It
is immaterial that the complaint
against the insured asserts addi-

- lpon'to provzde adefense wheney

connect1on w1th an-

tional clalms which fall outside the

- policy’s general coverage or within -

its exclusionary provisions.; ;i The
duty to defend.is’ exceedmgly
broad and an insurexwill be called-

erthe allegatlons ofthe' complalnt
suggest a reasonable poss1b1hty
of coverage. "« e

'Casually s 101 AD3d 417 955
NYS2d 568 (1st:Dept:-2012);_-

- there was confllctmg evidence
. .on whether the acc1dent victim -
‘was 1n]ured in the course of his -

employment ‘and;, therefore;

_whether an employee exclusion

in the subject policy: apphed

Although_ the complaint alleged
that he'was injured in the course -

of his employment, his amended,

Bill of Particulars, which con- .
_ _ tained broader allegatxons sug-
subcontractor s] ongomg opera- .-

gested otherwise. Under those
circumstances, the insurer was
obligated to provide a defense
for the accident victim’s claims.

- Similarly, in Essex Ins. v. Vickers,
103'AD3d 684, 959 NYS2d 525 (2d
Dept. 2013), the court stated, “‘An

_ insurer’s duty to defend is broader

than its duty to indemnify, such
that an insurer may be obligated
to defend its insured even if, at

‘the conclusion of an underlying

action, it is found to have no obli-
gation to indemnify its insured’
[citations omitted]. “The duty to
defend an insured is not triggered,
however, when the only possible
interpretation of the allegations
against the insured is that the fac-
tual predicate for the claim falls

. wholly within a policy exclusion’

[citations omitted].” Because in
that case, the court found that the
“employee exclusion” upon which
the insurer relied, “would ‘even
potentially’ be inapplicable,” the
court held that the insurer was
obligated to defend its insured in
an underlying action.

No Duty Found

In Christ the King Regional High
School v. Zurich Ins., 91 AD3d 809,
936 NYS2d 680 (2d Dept. 2012),
motion forleave to appeal denied,
19 NY3d 806, 950 NYS2d 104 (2012),

the;court held that the aldditi_onal
insured provision under a liability

- policy issued to an entity that rent-

“ed aauditorium and three class-
rooms for.a dance competition in
he plaintiff school did not cover

“the school in conh ction with an

accident involving a woman who

‘*was injured while-walking on a

sidewalk from a parking lot behind
the school {0 the school s front

ent1 anceto attend the competition.

= The school had argued that
coverage was available under
a‘prOVisldn in.the policy pursu-

dent,” much like in Worth, where

"the fact that the named- insured !

subcontractor installed a stair- !
case on which. the injured plam—
tiff fell, thus furnishing the “situs

Jof the accident,” did not demon-
stratethat the accident, caused by

installation of fire proofing on the
staircase by another subcontrac-
tor, arose from the named-insured
subcontractor’s “operations.”
In Seneca v. Cimran, 106 AD3d
166, 963 NYS2d 182 (1st Dept.
2013), the court observed that
“Coverage cannot be afforded on

In‘Seneca v, Cifnran; the court observed that“Coverage can-
not be afforded on liability for which insurance was not pur-
chased While the obligation to defend is broader than the
duty to mdemmfy, |t’does not extend to claims not covered

by the pollcy

ant to wh1ch an_: 1nsuted” was
defined to include:any: orga-
nization to whom the named
insured was obligated, by virtue
of a written contract; to provide
liability insurance; “but only with
respect to liability arising out of
[its] operations.” The court held
that the portion of the provision
limiting coverage to liability “aris-
ing out of [the named insured’s]
operations” requires that there
be “some causal relationship
between the injury and the risk
for which coverage is provided”
[citing Regal Constr., supra, and
Worth Constr. v. Admiral Ins., 10
NY3d 411, 415, 859 NYS2d 101).
Here, the court concluded, “The
plaintiffs failed to demonstrate,
prima facie, the existence of such
a causal relationship” because the
named insured’s “operations” con-
sisted of conducting a dance com-
petition in the school auditorium
and three classrooms. Bodily injury
occurring outside the leased prem-
ises, in an area where the named
insured had no responsibility to
maintain or repair, “was not a bar-
gained-for risk.” Rather, as the court
explained, the named insured’s
“operations” at the school “merely
furnished the occasion for the acci-

liability for. which insurance was
not purchased’ [citations omitted].
While the obligation to defend is
broader than the duty to indemnify,
it ‘does not extend to claims not
covered by the policy’ [citations
omitted]. ‘[I}f the allegations inter-
posed in the underlying complaint
allow for no interpretation which
brings them within the policy pro-
visions, then no duty to defend
exists’ [citations omitted].”

Here, the policy only provided
coverage for injuries arising out
of the insured building, namely
the 10,000 square feet located on
the first, (and at that time, only)
floor of the building. Thus, it nec-
essarily did not provide coverage
for an additional three floors of
an intended four-story structure,
nor for the structure that existed
during the construction of three
additional floors on top of the
insured building. Since the subject
accident took place on the fourth
floor, the insurer was not obligated
to defend or indemnify the insured
as a matter of law.

In American Equity Ins. v. A&B
Roofing, 106 AD3d 762, 965 NYS2d
147 (2d Dept. 2013), in the underly-
ing action, Timothy Harris claimed
that he was injured while working
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for A&B Roofing “in or about July
2002.” A&B had secured a policy
of insurance from American Equity,
which was in effect from March
7, 2002, through March 7, 2003.
American Equity provided an ini-
tial defense to A&B in the under-
lying action, but subsequently
disclaimed coverage based on
various provisions of the policy.
At Harris' deposition, he testified
that the accident occurred between
Halloween 2001 and Now. 4, 2001,
Thereafter, Harris amended his
complaint to allege that the acci-
dent occurred in or about October
or November 2001.

American Equity then brought
this action seeking a judgment
declaring that it was not obligated
to defend or indemnify A&B in the
underlying action because the acci-
dent occurred before the effective
date of its policy. The court found
in favor of American Equity and
granted its motion for summary
judgment declaring that it was not
obligated to defend or indemnify,
noting that “An insurance compa-
ny's duty to indemnify ‘flows from
a contractual relationship™ which
did not exist under the facts and
circumstances of this case,

In Jericho Atrium Assoc. v. Trav-
elers Prop. Cas. of Am., 106 AD3d
879, 965 NYS2d 537 (2d Dept.
2013), the plaintiff's premises were
insured by Travelers under a policy
that was effective from May-2007
to May 2008, The policy included
provisions calling for Travelers to
defend and indemnify the plain-
tiff against bodily injury claims
“caused by an ‘occurrence’ that
takes place in the coverage terri-
tory” and “occurs during the policy
period,” On July 31, 2007, the plain-
tiff sold the premises and requested
Travelers to remove the property
from coverage, which it did, effec-
tive that date, An accident occurred
on the premises 10 days later.

Based upon these facts, the
court concluded that Travelers was
not obligated to defend or indem-
nify the plaintiff in the underlying
bodily injury action. As the court
explained, the duty to defend and
indemnify attached only to bodily
injury caused by an ‘occurrence’

that is covered by the policy and
occurs during the policy period.
Here, the bodily injury occurred
after the premises were removed
from coverage. The allegation that
the accident was caused by a dan-
gerous condition that existed on
the premises before it was removed
from coverage did not obligate
Travelers to defend and indemni-
fy because the policy predicated
coverage upon the sustaining of
a bodily injury during the policy
period, and, thus, it was immate-
rial that the negligent acts which
allegedly caused the occurrence
took place while the policy cover-
ing the premises was still in effect.

In State Farm Fire v. Joseph,
supra, the complaint in the under-
lying action alleged that the plain-
tiff therein sustained bodily injury
due to a sexual assault perpetrated
by the insured. The court held that
“Since the bodily injuries alleg-
edly sustained by the plaintiff in
the underlying action were inher-
ent in the conduct that Joseph M.
allegedly engaged In, the alleged
sexual assault cannot be construed
as an accident within the defini-
tion of ‘occurrence’ for which the
plaintiff’s policy affords coverage
[citations omitted]. Nor may the
defendants ‘exalt form over sub-
stance by labeling the [underlying]
action as one to recover damages
for negligence.”

Conclusion

We look forward to reading the
Court of Appeals’ next decision in
K2, which will certainly enlighten
us all further with regard to the
insurer's duty to defend its insured.
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