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s in the past, 2006 was an active and notable
Ayear in this constantly evolving and extremely
A complex area of insurance law. Indeed, so many
interesting and significant decisions were handed down
in 2006 that it is necessary to present this summary in
two parts. This installment addresses general issues perti-
nent to uninsured motorist (UM), underinsured motorist
(UIM) and supplementary uninsured motorist (SUM) law
and practice. In Part II, which will appear in a following
issue of the Journal, 1 will review several additional gen-
eral issues, as well as certain issues more specific to the
different types of coverage.
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Insured Persons — “Resigents”
The definition of an “ing # under the UM and SUM
endorsements includes a relative of the named insured,
and, while residents of the same household, the spouse
and relatives-of either the named insured or spouse. The
concept of residence has two components — physical pres-
ence and intent to remain.

Tn Rohlin v. Nationwide Mutual Ins. Co.,! the court noted
that “[tlhe term ‘household,” as used in insurance poli-
cies, is ambiguous. Thus, ‘its interpretation tequires an
inquiry into the intent of the parties,” and the term should
therefore be interpreted in a manner favoring coverage, as




should any ambiguous language in an insurance policy.”
Moreover, the court observed that the issue of whether
an individual is a member of the insured’s household
is often “best resolved by the trier of fact, ‘taking into
account the reasonable expectations of the average per-
son purchasing [automobile liability] insurance, as well
as the particular circumstances of [this] case.’”

In State Farm Mutual Automobile Ins. Co. v. Jackson,?
the court observed that “‘[a] resident is one who lives

in the household with a certain degree of permanency
and intention to remain.” In that case, the evidence
established that the respondent, the father of six children,
resided in Dunkirk, New York, with his girlfriend, who
was the children’s mother. The respondent was unem-
ployed and received disability benefits that were sent to
the girlfriend’s address in Dunkirk. The accident occurred
in Dunkirk when the respondent was a passenger in an
uninsured car driven by a Dunkirk resident. After his
hospitalization, the respondent was released to the care
of his girlfriend in Dunkirk and all of his follow-up care
took place in Dunkirk. Under these circumstances, the
court upheld the jury’s verdict that the respondent was
not a member of his mother’s household, but, rather, a
member of his girlfriend’s household (only).

Occupants :

The claimant must be an “occupant” of a particular
vehicle to qualify for coverage under the UM or SUM
coverage of that vehicle’s policy. As defined in the man-
datory UM endorsement, the term “occupying” means
“in or upon or entering into or alighting from” a vehicle.
Similarly, the Regulation 35-D SUM endorsement defines
“occupying” as “in, upon, entering into, or exiting from
a motor vehicle.” :

In Travelers Property Casualty Co. v. Landau,3 the evi-
dence established that the claimant/insured exited from
his parked vehicle intending to help his friend make
a delivery of food he was unloading from a minivan
parked across the street. When the friend declined his
offer of help, he turned and walked back to his vehicle.
As he was preparing to re-enter his vehicle, he was struck
from behind by another vehicle. Under these facts and
circumstances, the court held that the finding that the
~ claimant was not “occupying” his vehicle at the time of
the accident was supported by a fair interpretation of
the evidence. The trial court, which heard the witnesses
and was in the best position to evaluate their credibility,

resolved the issues of fact as to whether the claimant had
departed from his vehicle incident only to some ‘tempo-
rary interruption in the vehicle’s journey. Thus, the trial
court adequately determined whether his original occu-
pancy could be deemed continuing in nature or, if not,
whether at the moment he was struck, he was actually
in the process of “entering into” his vehicle or merely
intending to do so.

" “Motor Vehicles”

The UM/SUM endorsements refer to the payment of
damages for bodily injury caused by uninsured “motor
vehicles,” but do not specifically define the types of
vehicles included within the coverage. In Liberty Mutual
Fire Ins. Co. v. Rondina,# the court held that because all-
terrain vehicles (ATVs) are specifically excluded from the
definition of motor vehicles set forth in Vehicle & Traffic
Law § 125, uninsured motorist coverage did not encom-
pass a claim for injuries sustained by a passenger in an
uninsured ATV.

“Accidents”

The UM/SUM endorsements provide for benefits to
“insured persons” who sustain injury caused by “acci-
dents” “arising out of the ownership, maintenance or
use” of an uninsured motor vehicle. In Liberty Mutual
Ins. Co. v. Goddard the court reiterated the well-settled
rule that “an intentional and staged collision caused in
furtherance of an insurance fraud scheme is not a covered
accident under a policy of insurance. In Eagle Ins. Co. v.
Gueye,b the court clarified that if the liability insurer is
entitled to disclaim bodily injury coverage to the claimant
on the ground that the injuries were not the result of an
accident, “there can be no recovery for the same injuries
under the uninsured motorist endorsement.””

Duty to Provide Timely Notice of Claim
The UM and SUM endorsements require the claimant, as
a condition precedent to the right to apply for benefits,
to give timely notice to the insurer of an intention to
make a claim. Although the mandatory UM endorsement
requires such notice to be given “within ninety days or
as soon as practicable,” Regulation 35-D’s SUM endorse-
ment requires simply that notice be given “as soon as
practicable.” A failure to satisfy the notice requirement
vitiates the policy.8

As reported on last year, the Court of Appeals defini-
tively spoke to the issue of the “no-prejudice” rule in
two cases decided on the same day in April 2005. In Argo
Corp. v. Greater New York Mutual Ins. Co.,° the Court held
that the general “no-prejudice” rule applicable.to liabil-
ity insurance policies was not abrogated by Brandon p.
Nationwide Mutual Ins. Co.10 Three years earlier, Brandon
had held that the carrier must show prejudice before
disclaiming based on late notice of a lawsuit in the SUM
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context. In Argo, the Court stated that Brandon should not
be extended to cases where the carrier received unreason-
ably late notice of the claim. Insofar as the “rationale of
the no-prejudice rule is clearly applicable to a late notice
of lawsuit under a liability insurance policy,”1 the Court
held that a primary (liability) insurer need not demon-
strate prejudice to disclaim coverage based upon a late
notice of lawsuit.
However, in Rekemeyer v. State Farm Mutual Auto. Ins.
Co.,12 the Court held that the “no-prejudice” rule should
be relaxed in SUM cases and, thus, “where an insured
previously gives timely notice of the accident, the [SUM]
carrier must establish that it is prejudiced by a late notice
of SUM claim before it may properly disclaim coverage.”
The idea behind strict compliance with the notice provi-
sion in an insurance contract was to protect the carrier
against fraud or collusion. In Rekemeyer, where the plain-
tiff gave timely notice of the accident and made a claim
for no-fault benefits soon thereafter, the Court found that
notice was sufficient to promote the valid policy objective
~ of curbing fraud or collusion. Under these circumstances,
“application of a rule that contravenes general contract
principles is not justified.” The Court further concluded
that the insurer should bear the burden of establishing
prejudice “‘because it has the relevant information about
its own claims-handling procedures and because the
alternative approach would saddle the policyholder with
the task of proving a negative.’”13
In Nationwide Mutual Ins. Co. v. Mackey,** the court
applied Rekemeyer to a case involving a failure by the
insured to complete and return a “Proof of Claim” form
supplied by the insurer. As stated by the court,
The rationale in Rekemeyer applies here, as respon-
dent’s attorney supplied prompt written notice of
the accident, made a claim for no-fault benefits and
indicated that SUM coverage was implicated. Written
notice as to a SUM claim was repeated at least twice
over the ensuing six months. The respondents for-
warded to petitioner the police accident report of the
accident as well as the pertinent medical records. The
petitioner does not deny receiving any of these vari-
ous letters and documents from the respondents. The
petitioner failed to show any prejudice and, under the
circumstances of this case, shoqu ot be permitted to
disclaim SUM coverage.15

In State Farm Mutual Automobile Ins. Co. v. Rinaldi,'6 the
court reiterated the Rekemeyer rule and held that, although
no prejudice had been demonstrated by the insurer and
because Rekemeyer was decided after the Supreme Court’s
decision, the matter should be remanded “‘for the car-
rier to have an opportunity to demonstrate prejudice,” if
any."17 :

In New York Central Mutual Fire Ins. Co. v. Reinhardt, 8
the court held that even though the insured /claimant did
not comply with the SUM endorsement requirement that
she “immediately” forward to the SUM carrier the sum-
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mons and complaint in her lawsuit against the tortfeasor
(a breach of the “Notice of Legal Action” condition), the
carrier was required to show prejudice before relying on
that breach pursuant to Brandon v. Nationwide Mutual Ins.
Co. In Reinhardt, the carrier failed to do s0.19

The interpretation of the phrase “as soon as practi-
cable” continued to be a hot topic in 2006. In Morris Park
Contracting Corp. v. National Union Fire Ins. Co.0 the court
stated that “notice requirements are to be liberally con-
strued in favor of the insured.” :

In Steinberg v. Hermitage Ins. Co.*! the court held that
a delay of 57 days after the insured became aware of the
incident that gave rise to the claim ~ without any valid
excuse or explanation for the delay — was unreason-
able as a matter of law. The court rejected the insured’s
contention that the delay was justified by the insured’s
“good faith belief” that it was not liable for the claimant’s
injuries because that claim was belied by evidence
which established that upon reasonable investigation the
insured should have realized that there was a reasonable
possibility -of liability. Moreover, while the injured party
had an independent right to provide notice to the insurer,

. thé unexplained delay of five months in providing such

notice was unreasonable as a matter of law as well.
In Hartford Ins. Co. of the Midwest v. Gamiel 22 the court

held that notice of an SUM claim, provided 16 months

after the claimant’s receipt of notice that the tortfeasor’s
insurer was insolvent and in liquidation, was not deemed
to be “as soon as practicable" ; thus, it was untimely as a
matter of law.
n Allstate Ins. Co. v. Marcone,3 the court observed that,

pursuant to Insurance Law § 3420(a)(3),

[a] party injured by an insured individual has an

independent interest in the protection afforded by the

insured’s liability coverage. Accordingly, “when the

insured has failed to give proper notice, the injured

party, by giving notice himself {or herself], can pre-

serve his [or her] rights to proceed directly against the

insurer.” Notice given by an injured party “is not to

be judged by the same standards, in terms of time, as

govern notice by the insured, since what is reasonably

possible for the insured may not be reasonably practi-

cal for the injured person. . . . In each case, the test

is one of reasonableness, measured by the diligence

exercised by the injured party in light of the prospects

afforded to him under the circumstances.”24
The court further recognized that in most cases, the rea-
sonableness of any delay and the sufficiency of the excuse
offered present questions of fact to be resolved at trial.

In Progressive Northeastern Ins. Co. v. Yeger 25 the court

held that “Insurance Law § 3420(a)(3) does not impose a
duty on the injured party to provide notice to an alleged
tortfeasor’s insurer. Moreover, there is no exclusion from
the requirement to provide compulsory uninstired motor-
ists coverage pursuant to Insurance Law § 3420(f)(1)
triggered by an injured party’s failure to provide timely




notice to a tortfeasor’s insurer.” In City of New York v.
Welsbach Electric Corp.,26 the court held that “an insured’s
obligation to provide timely notice is not excused on the
basis that the insurer has received notice of the underly-
ing occurrence from an independent source.” The court
further noted that “it has been held that timely notice by
the insured can constitute notice by an additional insured
where the two parties can be said to be ‘united in inter-
est.””27

In Jeffrey v. Allstate Ins. Co.,?8 the insured reported the
accident to his broker three months after the accident.
However, he failed to notify the insurer, which did not

s

receive notice of the claim until 16 months after the
accident. The policy in question had a notice provision
containing “we,”. “us” and “our” to describe who should

be notified, without clearly identifying the insurer as the

‘party to whom those terms applied. Given this ambigu-

ity, the court held that the policy should be interpreted to
allow notice to the broker. The court further held that the
insured complied with the provision requiring notice “as
soon as practicable.”

Discovery
The UM and SUM endorsements contain provisions
requiring, upon request, a statement under oath, exami-

mnation under oath, physical examinations, authorizations

and medical reports, and records. The provision of each
type of discovery, if requested, is. a condition precedent
to recovery.

In State-Wide Ins. Co. v. Womble,2? the court held that the
insurer failed to make a timely request for the discovery it
claimed to require, by making no attempt to obtain such
discovery for a period of 17 months between its receipt of
notice of the UM claim and its receipt of the Demand for
Arbitration. Thus, the insurer waived its right to such dis-
covery and/or a stay of arbitration pending such discov-
ery. In State Farm Mutual Automobile Ins. Co. v. Goldstein,30
on the other hand, the court held that three letters seeking
disclosure, which went unanswered, “clearly manifested
the petitioner’s intent to pursue its policy rights to obtain
disclosure and that the petitioner did not fail to pursue

the opportunity to obtain disclosure.” Thus, the court

granted a temporary stay of arbitration pending the
completion of pre-arbitration discovery.

The UM and SUM endorsements also provide that
“[plroof of claim shall be made upon forms we furnish
unless we fail to furnish such forms within 15 days
after receiving notice of claim.” In New York Central

Mutual Fire Ins. Co. v. Gonzalez,3! the court held that the
claimant’s failure to complete and return a “Notice of
Intention to Make Claim” form provided by their insurer
constituted a breach of a condition of coverage under
the SUM endorsement, providing a basis for disclaimer
or denial of coverage. This idea was reaffirmed by the
Court of Appeals in New York Central Mutual Fire Ins. Co.
v. Aguirre.32

Petitions to Stay Arbitration
Under Regulation 35-D and its prescribed SUM endorse-
ment, the insured has the choice of proceeding to court

or to arbitration to resolve disputes in cases involving
coverage in excess of the statutory minimums of $25,000
per person or $50,000 per accident. Cases involving 25/50
coverage must be submitted to arbitration and cannot be
litigated in court.33

In USAA v. Melendez3* the policy issued by the peti-
tioner in Connecticut provided for arbitration only if both
parties agreed. Although the petitioner declined to arbi-
trate, the policy also contained uninsured motorist cov-
erage sufficient to satisfy the requirements of Insurance
Law § 5101. The court held that “[t]here is no requirement
under the New York no-fault [and uninsured] statutes
and regulations that mandates arbitration where, as here,
a policy issued out of state meets the minimum financial
security requirements of Insurance Law § 5107.”25

Filing and Service

CPLR 7503(c) provides, in pertinent part, that “[aln
application to stay arbitration must be made by the party
served within twenty days after service upon him of the
notice [of intention to arbitrate] or demand [for arbitra-
tion], or he shall be so precluded.” The 20-day time limit
is jurisdictional and, absent special circumstances, courts

‘have no jurisdiction to consider an untimely applica-

tion.36 In State Farm Mutual Automobile Ins. Co. v. Scudero,37
the court rejected the insurer’s contention that the 20-day
limitation period does not apply when the basis for the
stay is res judicata.

In GEICO v. Castillo-Gomez,?8 the court held that “[t]he
validity of the 20-day limitation depends on compliance
with the requirements of CPLR 7503(c), and not those
of the rules promulgated by the American Arbitration
Association.” Since the claimant’s notice of intent to arbi-
trate complied with all of the statutory requirements, it
was held to be sufficient to commence the 20-day period
of limitations. In Liberty Mutual Ins. Co. v. Cooper,® the
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court reiterated the well-established rule that “[t]he 20-
day period is to be calculated from the date the carrier
receives the demand.” When the 20th day after receipt of
the Demand for Arbitration is a Sunday (or Saturday or
public holiday), according to General Construction Law
§ 25(a), the Petition to Stay Arbitration may be filed on the
next business day.4?

Tn Harris v. Niagara Falls Board of Education,* the Court
of Appeals held that the plaintiff did not comply with
the commencement-by-filing system when he began his
personal injury action using an index number from a
prior special proceeding. Because the defendants timely
objected to the plaintiff’s failure to purchase a new index
number, the Complaint was dismissed. The Court noted,

Pursuant to the commencement-by-filing system, a
party initiates an action or special proceeding by pay-
ing the necessary fee, obtaining an index number and
filing the initiatory papers —a Summons and complaint
or a summons with notice in an action, or a petition
in a special proceeding — with the clerk of the court.
Under the procedure mandated by the CPLR, “service
of process without first paying the filing fee and filing

 the initiatory papers is a nullity, the action or proceed-
ing never having been properly commenced.”4?

- The Harris court further noted that in Fry . Village of

Tarrytown,*3 it made clear that a defect in compliance with
the commencement-by-filing system does not deprive a
court of subject matter jurisdiction and is waived absent
a timely objection by the responding party. “Strict com-
pliance with CPLR 304 and the filing system is manda-
tory and the extremely serious result of noncompliance,
so long as an objection is timely raised by an appearing
party, is outright dismissal of the proceeding.”

In Ballard v. HSBC Bank USA,% the Court of Appeals
held that the failure by the petitioner to include a return
date in a Notice of Petition does not constitute a non-
waivable jurisdictional defect under Executive Law § 298.
Since the respondents failed timely to raise a challenge
to personal jurisdiction, that claim was waived and the
petition was allowed to go forward. In Kane v. Leistman, 45
the court held that the mere fact that the RJI number was
not purchased when the petition was filed does not con-
stitute a jurisdictional defect mandating dismissal. Thus,
the petitioner was not charged with the county clerk’s
error in accepting the Notice of Petition without an RJI,
in violation of 22 N.Y.C.RR. § 202.6(a).
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Jurisdiction

In order successfully to bring another party into the pro-
ceeding to stay arbitration, such as the tortfeasor’s pur-
ported insurer, there must be a jurisdictional basis to do
so. In GEICO v. Basedow,%6 the alleged offending vehicle
was insured by American Independent Insurance Co.
After that insurer disclaimed coverage on the ground that
its insured’s policy had lapsed, the claimant demanded
arbitration of a UM claim against his own carrier. Ina
proceeding to stay arbitration, the SUM carrier sought to
join American as an additional respondent. On its motion
to dismiss the petition for lack of personal jurisdiction,
American argued that it was a Pennsylvania corporation
and was not present in New York State for jurisdictional
purposes. The court agreed that American “lacked suffi-
cient contact with New York State to be subjected to per-
sonal jurisdiction in New York State absent a waiver,”#
thus ‘granting American’s motion. Notably, the court
granted the SUM carrier a stay of the hearing for 60 days
to afford it an opportunity to commence an action in the
state of Pennsylvania, American’s domicile, to determine
the issue of whether American’s coverage was in effect on
the date of the accident .48 In Eveready Ins. Co. v. Modeste,®
the court found that Southern United Fire Ins. Co. was a

foreign insurer based in Alabama, was unauthorized to
transact business in New York, and had no contacts with
New York sufficient for the exercise of long-arm jurisdic-
tion.

Burden of Proof

“A party seeking a stay of arbitration of an uninsured
motorist claim has the burden of showing the existence
of sufficient evidentiary facts to establish a preliminary
issue that would justify the stay.”50 In Utica Mutual Ins.
Co. v. Colon,51 the court held that by producing the police
accident report containing the vehicle’s insurance code,
the petitioner showed, prima facie, that the proposed
additional respondent insured the offending vehicle, thus
shifting the burden to the other insurer to establish a lack

. of coverage.

In Travelers Indemnity Co. v. Machado?? the court helc
that testimony of an underwriter detailing the name
address and vehicle searches she conducted to determin
if the insurer insured the offending vehicle at the timu
of the accident, plus computer printouts corroborating
the search results, constituted sufficient evidence of &




“exhaustive search” to rebut the prima facie showing of
coverage. The court added that

[tlo the extent that the Appellate Division, First
Department’s decision in Highlands Ins. Co. v. Baez (18
A.D.3d 238) can be read to hold that the [insurer] was
required to attempt to locate the owner of the offend-
ing vehicle by telephone or letter or to compel her
"appearance at the hearing, we decline to follow it. It is
properly the burden of the insurer for the claimant, not
the disclaiming insurance company, to produce this
type of additional evidence of coverage once sufficient -
evidence, ie., the “exhaustive search” is introduced to
rebut the prima facie case.5

Scope of JHO's Authority

If the court determines that a hearing should be held on
the issues raised in the Petition to Stay Arbitration, it
may refer the matter to a referee or judicial hearing offi-
cer JHO) to try at a framed issue hearing. In Allcity Ins.
Co. v. Rhymes>* the issue raised on the Petition to Stay
Arbitration of an uninsured motorist claim was whether
the alleged offending vehicle was the one involved in the
accident. The court referred the matter to a JHO to “deter-
mine all issues preliminary to arbitration, including the
issue of the identity and participation of the . . . vehicle
in this accident.” The order of reference directed the JHO
to hear and determine “all issues raised in the papers.”

Following a hearing, the JHO granted the petition to stay

based upon the lack of any evidence that the claimants
were involved in the subject accident.

That issue was raised, sua sponte, by the JHO at the
close of the hearing, over the objection of counsel for
the claimants. The court held that the JHO exceeded the
scope of the order of reference in making her determina-
tion, and thus reversed, and denied the petition. “Even
assuming that this was a threshold issue to be determined

by the court in the first instance, nowhere in the petition

or in any of the other papers submitted to the court did
any party or proposed party raise an issue as to whether
the [claimants] were involved in the underlying accident.

. Thus, this issue should not have been reached by
the JHO.”% In USAA Casualty Ins. Co. v. Hughes,% the
trial court determined that the petition was timely and
referred the issue of coverage to a JHO to hear and deter-
mine. The JHO determined, inter alia, that the petition
was untimely. The JHO was without authority to make
such a determination.

In Allstate Ins. Co. v. Joseph57 the reference to the JHO
was for a hearing “on the question of coverage.” This
reference was held to allow consideration of the issue of
non-permissive use, which was relevant to the denial of
coverage, notwithstanding that it was raised for the first
time at the hearing. Thus, the JHO providently exercised
her discretion to consider that issue. However, the JHO
erroneously denied the insurer’s request for a continu-
ance to enable it to investigate the owner’s story pertain-

ing to non-permissive use, attempt to locate relevant
witnesses and prepare a legal response to that newly
raised issue, especially considering that a brief delay in
the conclusion of the non-jury hearmg would not likely
have caused any prejudice.

“Serious Injury” Requirement
In Raffellini v. State Farm Mutual Automobile Ins. Co.,58 the
court held that notwithstanding the presence of specific
language in the Regulation 35-D SUM endorsement,59
which is applicable to both uninsured and supplemen-
tary uninsured /underinsured motorist coverage, indicat-
ing that the coverage does not apply “for non-economic
loss, resulting from bodily injury to an insured and aris-
ing from an accident in New York State, unless the
insured has sustained serious injury as defined in Section
5102(d) of the New York Insurance Law,” a claimant is
not required to demonstrate a “serious injury” in a con-
tract action against his or her insurer to recover benefits
under the optional, underinsurance coverage portion of -
the policy (as opposed to the basic mandatory uninsured
motorist coverage). Indeed, the court invalidated that
portion of the Regulation and, thus, the endorsement as
applied to the underinsurance context, on the basis that it
was unauthorized and, indeed, contrary to the enabling
statute, Insurance Law § 3420(f)(2).

As noted by the court, whereas Insurance Law

§ 3420(f)(1), the provision governing the basic, manda-

tory uninsured motorist coverage, specifically provides
that “[n]o- payment for non-economic loss shall be made
under such policy provision to a covered person unless
such person has incurred a serious injury, as such terms
are defined in [§ 5102] of this chapter,” no similar provi-
sion appears in § 3420(f)(2), dealing with the voluntary

~ supplementary uninsured/underinsured miotorist cover-
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age. In Scotland v. Allstate Ins. Co.,%0 the court held that the
“serious injury” threshold of Insurance Law §§ 3420(f)(1)
and 5102(d) does not apply where the subject policy was
issued out of state.

Collateral Estoppel
The doctrines of res judicata and collateral estoppel are
as applicable to arbitration awards as they are to judicial
proceedings. In New York Central Mutual Fire Ins. Co. v.
Reinhardt! the claimant went to arbitration with the
tortfeasor’s insurer in lieu of a lawsuit. The arbitration
agreement provided that the maximum amount of the
award would be $25,000, the limit of the tortfeasor’s
policy, but it also provided that this limitation would be
confidential and would not be revealed to the arbitrator.
The arbitrator awarded exactly $25,000 to the claimant.
Because it was unclear whether the claimant sought
to establish damages of a greater amount, or withheld
proof of the full extent of her injuries in light of the
arbitrator’s limited authority, and also whether, despite
the agreement to “keep the arbitrator in the dark” about
the agreed-upon maximum recovery, the arbitrator was
aware of it and conformed the award to this limitation,
the court remitted the matter for a framed issue hearing
on whether the claimant was barred by collateral estop-
pel from seeking additional recovery under the SUM
endorsement. Interestingly, the court added that “the
arbitration award against the tortfeasor may be entitled
to preclusive effect as to the amount of [the claimant’s]
damages even if the award was not confirmed and
reduced to judgment. Moreover, the issue of whether to
grant preclusive effect to a particular arbitration award
in a later arbitration is for the court, not the arbitra-
tor.”62

In Alistate Ins. Co. v. Williams,$® the respondents were
involved in a motor vehicle accident with a vehicle that
fled the scene. Although the operator of the vehicle
was unknown, the police report contained the license
plate number and identity of the registered owner of
the vehicle. The respondents commenced an action for
personal injuries against the registered owner. That
party alleged, in defense, that his license plates had been
removed from his vehicle and placed on another vehicle
without his permission. The respondents thereafter filed
a demand for uninsured motorist benefits and the SUM
carrier moved to stay arbitration on the ground that
the alleged offending vehicle was insured. The alleged
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owner and his insurer were added as additional respon-
dents. The Petition to Stay Arbitration was subsequently
granted on default. The respondents did not appeal that
order, or seek a severance or any other relief. Instead,
they continued to pursue their action against the driver,
which ultimately resulted in dismissal after the owner
produced proof that his license plates had been stolen.
Thereafter, the respondents filed a second demand for
arbitration and the carrier brought a second proceeding
to stay arbitration, which was granted on the grounds of
res judicata. :
As explained by the court,
The policy against relitigation of adjudicated disputes
is strong enough to bar a second action or proceeding
even when further investigation indicates that the
prior determination was erroneously made, whether
due to the parties” oversight or court error. Under
New York's transactional approach to res judicata,
once a-claim is brought to final conclusion, all other
claims arising out of the same transaction or series of
transactions are barred, even if based upon different
theories or even if seeking a different remedy. The
doctrine is applicable to an Order or Judgment entered
upon default that has not been vacated, as well as to-
issues that were or could have been raised in the prior
proceeding.64

Here, because the respondents could have contested
the insurer’s assertions in the prior proceeding, the doc-
trine of res judicata was properly applied. Having been
aware of the owner’s stolen license plate defense prior to
their filing of the initial demand for arbitration, after the
court stayed the arbitration on default of the other insur-
er, they could have sought a severance and requested a

hearing on the stolen license plate issue. Instead, they

* took no further action in that proceeding and did not seek

appellate review.

In Culpepper v. Allstate Ins. Co.,85 prior to the trial of
the plaintiff’s action against the tortfeasor, the tortfea-
sor conceded liability in exchange for the plaintiff’s
agreement not to seek recovery against him personally
in excess of his coverage limits of $25,000. The plaintiff
also had SUM coverage of $100,000. The same carrier
was the tortfeasor’s bodily injury liability insurer and the
plaintiff’s SUM insurer. In exchange for the concession
of liability, that carrier also agreed not to seek recovery
against the tortfeasor for the amounts it would pay the
plaintiff under the SUM coverage.

At the trial of the underlying action, at which the tort-
feasor was represented by counsel supplied by the carrier,
the jury awarded the plaintiff $115,000 in damages. After
the carrier paid its liability limits of $25,000 in (partial)
payment of the judgment, the plaintiff sought to recover
from the carrier under her SUM coverage, bit the carrier
refused to pay that claim. The plaintiff thereafter sued the
carrier for breach of contract.



e

The court granted the plaintiff’s motion for summary
judgment on the basis that the carrier was collaterally
estopped from contesting the issue of damages insofar as
the sole issue litigated at the trial of the personal injury
action was the same issue that the carrier sought to liti-
gate in the breach of contract action. At trial on the issue
of damages, the carrier’s interest and that of the tortfea-
sor/insured did not diverge and the carrier was the only
party with a financial risk in that action. Thus, the carrier
and the tortfeasor were “in privity” on the issue of dam-
ages for purposes of the doctrine of collateral estoppel.
Moreover, the amounts at issue in the underlying action
were not “trivial stakes.” Thus, the carrier was collater-
ally estopped from contesting the issue of damages.

In State Farm Mutual Auto. Ins. Co. v. Sceviour6 the
court held that a determination in a declaratory judg-
ment action involving the tortfeasor’s insurer was bind-
ing, under the doctrine of collateral estoppel, upon an
uninsured motorist insurer in a separate proceeding.
The court rejected the UM carrier’s contention that a
hearing was required on the issue of coverage for the
tortfeasor because the determination of non-coverage in
the declaratory judgment action was not binding on it
because it was not a party to that proceeding. The court
observed that

a non-party may be said to have had
sufficient opportunity to be heard in
the prior proceeding if the non-party
was, for purposes of that proceed-
ing, in privity with a party who fully
litigated the issue. . . . Generally, one
in privity has “a relationship with
a party to the prior litigation such
that his own rights or obligations in
the subsequent proceeding are con-
ditioned in one way or another on, or
derivative of, the rights of the party to
the prior litigation.”

Finding no doubt that the issue of the
tortfeasor’s coverage was “necessarily
decided” in the declaratory judgment
action, and that the claimant “asserted
meaningful and comprehensive oppo-
sition to Clarendon’s motions,” the
court found that there was privity
between the UM carrier and the claim-
ant in the prior proceeding because
the UM carrier’s “obligations are con-
tingent upon [the claimant’s] rights,
albeit inversely,” In the prior action,
the interests of the UM carrier and the
claimant were aligned because both
would be served by a finding that the
tortfeasor’s insurer was required to
provide coverage.

Finally, the court concluded that this result was not
unfair insofar as the UM carrier had notice of the issues
to be decided in the declaratory judgment action and of
the potential impact upon its own interests, but it never
sought to intervene. “Fairness does not require this Court
to reward [the UM carrier’s] decision to “sit idly by’ dur-
ing the prior litigation by allowing it a second chance to
proffer the same arguments and evidence that [the claim-
ant] asserted without success. Nor does it require the
imposition of a duplicative evidentiary burden upon [the
tortfeasor’s insurer].”67

In State Farm Mutual Automobile Ins. Co. v. Chandler,68
the court held that the insurer was not obligated to pro-
vide coverage for any claims made in connection with a
motor vehicle accident based upon the doctrine of judi-
cial estoppel (the doctrine against inconsistent positions)
because the claimants accepted a settlement of an unin-
sured motorist claim from their own insurer based upon
the fact that the tortfeasor’s insurer had disclaimed cover-
age. The claimants could not subsequently challenge the
validity of that disclaimer.
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