Tuesday, May 9, 2006

INSURANCE LA\W‘

 of The New York Law joumal, © 2006,

rmission is prohibited.

This article is reprinted with permission from the May 9, 2006 editi
NLPIP Company. All rights reserved. Further duplication witho

.the conﬂuence of the presumptlon of

it case, a van owned by Mr.'Shepley

hepley had loaned the van to his friend, Donatl
Dona left thé van parked on a public roadway with the
keys on the dashboard, without concealing them in any
way, and the vehicle was subsequently stolen. Neither
Mr. Shepley nor Mr. Donati was operating the vehicle
when it was involved in the accident. Allstate denied-cov-
erage based upon the theft of the vehicle. A claim for
uninsured motorist benefits was thereafter made by
Haskins against Merchants, which then sought a per-
manent stay of arbitration on the ground that the vehi-
cle was insured by Allstate.

Although the Supreme Court held that Allstate and/or
its insured, Mr. Shepley, were not responsible for the loss,
on appeal, the Appellate Division, Second Department
reversed, and found that Mr. Donati was a permissive
user who viclated VTL §1210(a), thus “precipitating the
theft, and the resulting injuries to the claimant.” Accord-
ingly, the court held that Allstate’s policy “was in effect

“key in the ignition” statuteis
1p v. Haskins, 11 AD3d:694 (2d “or

lstate was mvolved inan accxdent that '

(1960)1.”
In Walls v. Zuvic, 113 AD2d 936 (ch Dept. 1985) the
court held that “in granting permission for the use of an

. automobile, the owner may liinit its useto a specxhc area

or purpose. Any use outside of this scope of permxssxon
negates the owner’s liability under VTL §388. And, in
Clarke v. Longo, 132 Misc2d 39 (Sup. Nassau 1986), the
court stated that “where the operator of a vehicle has

" restricted permission to use the owner’s automobile for

a specific purpose, any breach of that restriction by the
operator exculpates the owner from lability.”

In the following cases, the presumption of permissive
use was held to be overcome where the evidence estab-
lished a use beyond and/or contrary to the scope of per-
mission granted by the owner:

* Chaika v. Vandenberg, 252 NY 101 (1929): owner’s

son disregarded owner’s limitation upon the use to

which he might put the car; owner told him he could
use it for a trip to Long Island, but not take it into the
city.
. Ctly ofNew York v.. LoCzcero 43 NYSZd 52 (App
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defendant and its employee
against the express orders of the
owner.

* Conch v. -Cushman’s Sons, Inc., -
277 AppDiv 360 (1st Dept. 1950):
driver violated owner’s instruc-
tions not to permit anyone'to ride
on owner’s trucks (and vehicle
had a “No Riders” sign).

» Lozada v. Copeland, 207 Misc2d
382 (Sup. Kings 1955): statute
does not impose liability upon an
owner where permission to use
the car is given only for a partic-
ular territory; owner’s cousin told
to operate the vehicle in the vicin-
ity of Ebbets Field only. .

s Aetna Cas. & Sur. Co. v. Santos,
175 AD2d 91 .(2d Dept. 1991): no
permission to use vehicle except
in an emergency; use of car to
attend Department of Social Ser-
vices appointment was not.an
emergency; therefore, presump-
tion rebutted.

e Jimenez v. Regan, 248 AD2d 510
(2d Dept. 1998): owner explicitly
told daughter’s boy friend he was
not permitted to drive the vehi-
cle; daughter let him drive.

Repair Shop Co_mmdruxh

One of the more common sjtuations
where these questions may arise is

| where the owner brings his carto a

body shop or repair shop and, natu-
rally, leaves the keys with the shops
proprietor. Although it is reasonable
to assume that permission to use the
vehicle is granted to the shop owner
and his employees for the purpose of
moving the car while it is.on the shop’s

premises, i.e., from the parking areato -
the repair dock, etc., and even, in cer-

tain situations, for the purpose of per-
forming a test drive, such.implied
permission is not without limits.

In Svenson v. Zakrocki, 268 AD2d
777 (2d Dept. 1944), the owner deliv-

ered his car to an auto mechanic for

the purpose of making repairs. The
mechanic took the car for a trip dur-
ing which he made tests, and invited
the plaintiff, along with the mechan-
ic's wife and baby, for the ride—with-
out the owner’s knowledge. The
plaintiff was injured when an accident
occurred during this trip. '

Notwithstanding that the owner -

knew in advance that a road test
would be necessary and failed to'give *
the mechanic specific instructions not

to take. passengers.in-the car the.-.

court held that the ownér was-not
liable for the plaintiff’s injuries. As stat-
ed by the court, “It was not the inten-
tion of the Legislature that the
provisions of [the predecessor of VTL
§388] should insure the safety of pas-
sengers riding in a car which had been
left in the custody of a repairman for
the purpose of making repairs, when
the passengers were in the car for
their own benefit and enjoyment
through no invitation of the owner,
express or implied, but through the
invitation of the repairman, who had
no authority, express or implied, to
invite them. Such an owner reason-
ably could not have contemplated.or
anticipated that his car would be used
upon the street or roadway for any

i such purpose.”

In Malene v. Liss, Inc., 5 Misc2d 1002
(City Ct. Kings Co. 1957) the owner
brought his car in for service on its
brakes. While at the shop, the vehicle
was dispatched to another location

and was takén by an employee of the
shop—who was unlicensed —and
who got into an accident 2 or 3 miles
from the shop. In ruling in favor of the
.owner on the issue of permissive use;
the court held that “even though (the
owner) had reason to assumie need-
ed repairs by defendant.Liss -Inc:
-would require [a test'drive] and, thus
he might be charged with lmphed
assent to such use, this consent can
only be implied as to lawiul acts on
the part of the défendant LISS and

- clearly not from a personal usage by

the latter for other than a required
test for a reasonable distance:and
period of time at the hands of-one law-
fully entitled to be entrusted with a
motor vehicle on or about the streets
of New York...

In Celani v. Interstate Motor Freight
Systems, Inc., 30 AD2d 772 (4th Dept.

1968), the court recognized that .

although an owner is liable when an
accident occurs during a road test
incidental to the garage’s repairs, he
is not liable if the garageperson or
employees put the vehicle to a per-
sonal use. See also, most recently,
Padilla v. Felson, _AD3d__, __
NYS2d__, 2006 WL 948096 (2d Dept.

2006) (owner not liable where repair.

-shop employee used vehicle without

express or implied permission.to.

drive to a dealership to pick up'parts
for another vehicle):




Contrary Result ‘Merchants Ins. v. Haskins’

In GEICO v. Delacruz, Sup. Ct. The uninsured motorist carrier, on
~ Queens Co,, Index No. 12809/03 (a.case the other hand, argued that this fac-
in which the authors recently™ ere tual scenario W?}S(?\QQ_I}CI_\JS?Y?}Y;%OV-
%y involved), however, the courtT ched . erned by the d?ClslonilnIM?rC{Iantsr‘Ins.
" adifferent conclusion-under:a:differ:. .. Group U‘_HGSkmS' Supra; and that the
ent set of facts: There; the yner-’ -..mechanic was a permissive user an
brought his Vehiclé-toiat’bod? : yfor WA{aS within the scope of:'.h: .QVB_I"m s
damage: repairs; ga : sion when he pa}tk.ed:the;_vehic
oo A eft thy - the street because it'was'reasonal 8
to conclude that the owner gave him
the keys:for:the'

o atE

repaix shop tole2 d
directly in the ignition—n.vi ation
of VIL §1210(a)—the link to the

from third party

‘becatise‘tlie bod; “shop 1 r

oooh conseiit 95 txyénsfe? never had . owner remained in;qg:t,,ag.t‘c},.consis—

Thus, even if the “key i —y tent with Merchants - Ins*"Group U.
key in the igni Hawkins, supra, liability was imposed

" tion” statute applied under the cir-

cumstances presented, it could:not on the owner. p
. be construed to create any greater e @ @ oriememenieen
connection to the owner than if the . * 1Dachs,N.and Dachs, J., “Rebutting the Pre-
body shop -actually-and expressly . 3‘63?5"'3":‘;' fﬁ%mlsswe Use,” NYLI, Margh 14,
gave consent to its employee or a O D X behapter 1 of Chapter 301 of Tile 4,
friend totake the vehicle for an off- ) Un;)tel_t)i ihtate]: cOg% eff].l A\}g.c}gt, 21005\./ ieteand
remise: : 3. Dachs: N. and Dachs, ., ("Stolen Ve cle an
% g- hs’ personal purpose ride. e Key n the Ignition’ Law” NYLI, July 14, 19%8,
; ince t e vehicle was used by-the p. 3, col. D.
C rrtllechamc in violation or in excess of 4.VTL 5111210@) iprovides 'tha; “1\110 p:;ﬁon dr'nir—
the scope 0! issi ing or in charge of a motor ve icle shall permit
e link to tll?le f permission -granted’ the it to stand unattended without first stopping the
owner was broken. ’ engine, locking the ignition, removing the key
U from the vehicle, and effectively setting the brake

thereon and, when standing upon any grade,

turning the front wheels to curb or side of the

.- highway, provided, however, the provision for

.rémoving the key from the vehicle shall not

from sight about the
ey

require the removal of keys
i ience

vehicle:for.conve!




