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UM/SUM Coverage: Proposed Statutory, Regulatory Amendments

s the 12th anniversary of the effec-
tive date of Regulation 35-D, adopt-
ed by the New York Insurance
Department to interpret and
implement the statutory provisions per-
taining to supplementary uninsured and
underinsured motorist coverage, i.e., Insur-
ance Law §§3420()(1) and (D(2), and its
prescribed supplementary uninsured/
underinsured motorist endorsement, rap-
idly approaches,' we thought it would be
beneficial to focus on this critically impor-
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ment adopted the majority rule discussed
bove, by specifically providing in its “Exhaus-
ion Required” provision, that the condition
recedent to payment of SUM benefits was sat-
sfied when the limits of liability “in regard to
ny one person who may be legally liable for
he bodily injury sustained by the insured” -
emphasis added) are exhausted.

Thus, it is clear, via case law and the regu-~
ations, that it is the coverage of only a single
vehicle, and not the total number of vehicles
nvolved, that must be exhausted as a condi-

tant policy endorsement, as we have done
in the past.? this time in the light of experi-
ence and actual practice.

It is a well-established principle of law
that policy or eridorsement provisions that -
conflict or are inconsistent with the require-
ments of a statute are deemed to be invalid
and the statutory provisions are applied.®
This rule is applicable as well with respect
to supplementary uninsured/underinsured
motorist endorsement provisions.*

Recent case law interpreting the lan-
guage of the statutes and certain provisions
of the UM/SUM endorsements have established that,
although there are no provisions in the prescribed
endorsements that are inconsistent with or contraryto’
the terms of the governing statutes, by clarifying the
meaning and intent of certain statutory provisions,
potential confusion-and, thus, potential litigation, can be
avoided. In addition, careful analysis of the provisions
of the prescribed endorsements reveals that certain
internal inconsistencies and discrepancies exist, which
can easily be clarified and remedied.

Accordingly, set forth below are several examples of
amendments to the statutes and the regulations that we
recommend be made to further the laudable goals of Reg-

ulation 35D, i.e., “to eliminate ambiguity,” “minimize con-
fusion” and “maximize the utility” of this special type
of coverage.® ' .
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Proposed Amendments: Exhaustion

The pertinent provision of §3420(D(2)(A), dealing with
““exhaustion” of the underlying limits, reads as follows:
“As a condition precedent to the obligation of the insur-
er to pay under the supplementary uninsured/underin-
sured motorists insurance coverage, the limits of liability
of all bodily injury liability bonds or insurance policies
applicable at the time of the accident shall be exhaust-
ed by payment of judgments or settlements.” Because
the statutory language did not specify whether “the lim-
its of liability of all bodily injury liability bonds or insur-
ance policies applicable at the time of the accident”

. referred to only one tortfeasor or more than one tort-

feasor in a multiple party accident, this issue arose in
several cases. The overwhelming weight of authority,
including a decision by the Court of Appeals, conclud-
ed that it is the coverage of only a single vehicle and not
the total number of vehicles involved that must be

exhausted® .

. In promulgating Regulation 35-D, tpe Insurance Depart-
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ion precedent to an underinsured motorist
claim. Under the circumstances, it is our opin-
on that §3420()(2), in order to be consistent
and to avoid confusion, should be amended.
Accordingly, we recommend that the final sen-
tence of §3420(D(2)(A) be amended to read as
follows [new matter emphasized]:

As a condition precedent to the obligation
of the insurer to pay under the supplemen-
tary uninsured motorists insurance cover-

: age, the limits of liability of all bodily injury
liability bonds or insurance policies appli-
cable at the time of the'accident in regard o
any one person who may be legally liable for the bod-
ily injury sustained by the insured shall be exhausted
by payment of judgments or settlements.

[1t should be noted that, of course, the supplementary
uninsured motorist arbitration or litigation that arises
from a claim against one of several tortfeasors, whose
coverage was exhausted, will deal solely with the liabil-
ity of that particular underinsured tortfeasor]. ‘

Trigger of SUM Coverage .

The pertinent provision of Insurance Law
§3420(H(2)(A), dealing with the “trigger” of coverage,
defines an underinsured motor vehicle as one which is
covered by a bond or insurance policy (and is, therefore,
not “uninsured™), but “the limits of lability under all bod-
ily injury liability bonds and insurance policies ...arein
alesser amount than the bodily injury liability insurance
limits. of coverage provided by such policy” (emphasis
added). Because it was unclear whether “such policy”
referred to the claimant’s bodily injury liability policy to
which the SUM policy was attached, or to the SUM pol-
icy itself, a question arose whether the appropriate com-
parison for purposes of the trigger of SUM coverage was

.

between the tortfeasor’s bodily injury coverage and the?

claimant’s bodily injury coverage, or between the tort-
feasor’s bodily injury coverage and the claimant’s SUM
or underinsured motorist coverage. Although several
early cases held that the latter comparison was the
appropriate one, the overwhelming majority of cases
held that the proper comparison is between bodily injury
coverages.” Some courts even went so far as to conclude
that the statute was so clear in directing the comparison
to the claimant’s bodily injury limits and not to the
claimant’s underinsuréd motorist limits that contrary
language in any underinsured motorist endorsement was
void and uncontrolling.® ‘

“In promulgating Regulation 35D, the Insurance Depart-
riéiit adopted the majority opinion set forth above and

Continued on page 7

This article is reprinted with permission from the September 13, 2005 edition of the New York Law Journal, ©2005

NLPIP Company. All rights reserved. Further duplication without permission is prohibited.




Continued from page 3

expanded the definition of an “unin-

sured motor vehicle” to include a

motor vehicle for which there is a

bodily injury liability insurance cov-

erage or bond applicable at the time
of the accident but “the amount of
such insurance coverage or bond is
less than the third-party bodily injury
liability limits of this policy,” i.e., the
policy to which the SUM endorse-
ment is attached (emphasis added).
In view of the foregoing, we rec-
ommend amending the second sef-
tence of §3420(H)(2) to read as
follows [new material emphasized]:
Supplementary uninsured/under-

" insured motorists insurance
shall provide coverage, in any
state or Canadian province, if the
limits of liability under all bodily
injury liability bonds and insur-
ance policies of another motor
vehicle liable for damages are in
a lesser amount than the third-
party bodily injury liability insur-
ance limits of coverage provided
for by the policy to which the sup-
plementary uninsured motorists
endorsement is attached [or
annexed].
or

...in a lesser amount than the
third party bodily injury liability
insurance limits of coverage pro-
vided for by the insured’s own
policy.

Settlement Without Consentt

The provisions in the SUM
endorsement—dealing with the
requirement that the claimant obtain
the consent of the SUM carrier prior
to entering into any settlement with
the tortfeasor, have raised several
interesting questions of interpreta-
tion. ’

Regulation 35-D’s SUM endorse-
ment specifically provides, in Exclu-
sion 1, that the coverage thereunder
does not apply “To bodily injury o
an insured...if such insured...with-
out our written consent, settles any
lawsuit against any person or organ-
ization that may be legally liable for
such injury, care or loss of services,
but this provision shall be subject 0

. INSURANCE Law- .

UM/SUM Coverage: Proposed Sz‘atutovj/, Regulatory Amendments

Condition 10 [‘Release or Advance’].”

In a recent unreported decision,.

Justice Daniel Martin, of Supreme
Court, Nassau County, held that
Exclusion 1 was inapplicable in a
case where the claimant/insured
reached a settlement with the tort-
feasor and issued an unrestricted
general release before actually com-
mencing a lawsuit. As stated by the
court, “Exclusion 1, above, does not
control because it is applicable only
to the settlement of lawsuits which
as set forth in respondent’s opposi-
tion papers is not the case here.
Respondent settled with petitioner
[sic] prior to commencing an
action.™ :

To our knowledge, this is the first
time any court has focused on the

_ specific “settle any lawsuit” lan-

guage of the exclusion. We do not
believe, however, that the draiters
of the regulation intended to limit
the applicability of the exclusion to
the release of the tortfeasor only in
the context of a pending lawsuit,
rather than in any context where

_release is given which has: the

capacity to defeat or destroy the
SUM carrier’s subrogation rights.
Only this latter determination
squares with the other provisions of
the endorsement dealing with con-
sent to settle, such as Condition 10

_ (“Release or Advance”), which

refers solely to settlement with and
release of any negligent tortfeasor,
and Condition 13 (“Subrogation”),
which refers only to the transfer of
the right of recovery against the

_tortfeasor and does not specifically

refer to a lawsuit.

Thus, we recommend that Exclu-
sion 1 of the SUM Endorsement be
amended/corrected to eliminate the
words “any lawsuit against” and
replace them with “any claim,” or
simply state “settles with.” Such
amendment would reflect the inten-
tion of the drafters and eliminate
unnecessary, improper, and overly
narrow interpretations of the exclu-
sion.
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Yet another question that arises in
this context is whether Exclusion 1
and the “Subrogation” Condition are
addressed to and concerned with
settlements with and/or recoveries
from other motor vehicle insurance
policies and not settlements with
and/or recoveries from non-auto tort-
feasors.

In this regard, it should be noted
that in contrast to the exclusion,
which broadly refers to settle-
ments with “any person or organi-
zation that may be legally liable
for...injury, care or Joss of servic-
es,” and the “subrogation” provi-

consent to the settlement with the
tortfeasor, while simultaneously for-
bidding the claimant to in any way
prejudice the insurer’s subrogation
rights."”

The “Release or Advance” provi-
sion alleviates the “catch-22" prob-
lem by shifting the burden from the
insured to the insurer and by allow-
ing the insured greater freedom and
flexibility in settling with the tort-
feasor with the SUM carrier’s con-
sent—expressed Or implied—or
completely avoiding the necessity of
releasing the tortfeasor.”

If Exclusion 1 and the “Subroga-

The “Release or Advance

» provision allevidtes the

“catch-22” problem by shifting the burden from the
insured to the insurer ....

sion, which broadly refers to “any
person legally responsible for the
bodily injury or loss” [emphasis
added], Condition 6 (“Maximum
SUM Payments™) and Condition 10
«Release or Advance”) refer to
and are specifically concerned
with settlements with and/or
recoveries from other motor vehi-
cle insurance policies—i.e., “motor
vehicle bodily injury liability insur-
ance or bond payments” and “the
available limit of motor vehicle
bodily injury liability coverage,”
respectively. ' .
In analyzing this issue, it is signif-

icant to note that Condition 10 was’

drafted by the Superintendent of
Insurance with the intention of rem-
edying and/or resolving what was
known as the “Catch-22" of underin-
sured motorist claims—i.e. the con-
flict that inevitably arose between
policy provisions that require the
insured/claimant to exhaust the
underlying limits by payment and
those provisions that require the
insured/claimant to obtain the under-
insured motorist carrier’s written

tion” provision are determined to

specifically include: non-motor vehi-
cle tortfeasors, as distinct from

motor-vehicle tortfeasors only, the

necessary conclusion would be that,

despite the clear intentions of the

drafters of Regulation 35D, a “Catch-

292" still exists for claimants/insureds

that has not been alleviated or

removed. The logic of removing one

“Catch-22” while leaving another

would be difficult to fathom. In accor-

dance with the well-established rule
of contract interpretation which
requires the avoidance of absurd,

unintended results, such interpreta-

tion should be rejected.”

In another recent urireported deci-
sion, Justice Gloria Dabiri, of Brook-
lyn Supreme Court rejected the SUM
insurer's contention that the
claimant/insured’s settlement of a
lawsuit against the City of New York
for negligence in the design of the
roadway where the accident.
occurred, without consent and with-
out preserving the SUM carrier’s sub-
rogation rights, vitiated the SUM
coverage and warranted a perma-
nent stay of arbitration.”

As pertinent hereto, the court

. rejected the carrier’s contention

that the “Subrogation” provision
was violated because “Condition 13
only gives the insurer the right of
subrogation against a person legal-
ly responsible for the loss to the
insured, for a payment which the
insurer had to pay under the SUM
coverage endorsement.. ..Condition

-+-33 thus relates-onlyto subrogation

rights as against multiple vehicle
tortfeasors, who are underinsured.
This is made plain by its specific
reference to Condition 10,



which...permits an insured to set-
tle ‘for the available limit of motor
vehicle bodily injury liability cov-
erage’ after giving thirty days writ-
‘ten notice to the insured. Contrary
to [the carrier’s] assertions, Con-
dition 10 only relates to motor vehi-
cle tortfeasors.” Specifically
rejecting the carrier’s contention
that the concluding sentence of
Condition10, which provide that
“[a]n insured shall not otherwise
settle with any negligent party,-
without our written consent, and
such that our rights would be
impaired” addresses settlement
with non-motor tortfeasors, the
court stated that “It is apparent
from its plain meaning, context, and
statutory purpose that this sen-
tence in Condition 10 continues to
refer to motorist tortfeasors and
does not impose any consent
requirement or create any .offset
rights in favor of the insurer where
its consent is not obtained and sub-
rogation rights are not preserved
in a settlement with a non-motor
tortfeasor.”

Finally, the court rejected the car-
rier’s reliance upon Exclusion 1, stat-
ing that “It is apparent from the
context of this Exclusion, which is
expressly made ‘subject to Condition
10, when read with the other policy
provisions, such as Condition 9...and
Condition 10, that ‘the aforemen-
tioned language refers to lawsuits
against persons legally liable for the
injuries sustained by the insured
which would impact on the insured’s
entitlement to SUM coverage, to wit,
persons who are underinsured
motorists whose policy limits have
been used up under all motor vehi-
cle bodily injury liability insurance
policies or bonds applicable at the
time of the accident [citations omit-
ted].”

The intentions of the drafters of
- Regulation 35-D should be made
clearer by amending the endorse-
ment to clearly and accurately state

whether the consent to settle and
protection of subrogation rights pro-
visions are intended to inciude set- !
tlements with non-motor vehicle
tortieasors.
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