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EXPErt ANdlysts

INSURANCE LAW

Law in Flux on Coverage
For Same-Sex Couples

ccording to the federal

government’s General

Accounting Office (GAO),

more than 1,100 rights and

protections are conferred
upon U.S. citizens upon marriage.
Areas affected include Social Secu-
rity benefits, veteran’s benefits,
Medicaid, hospital visitation,
estate taxes, retirement savings,
pensions, family leave, immigration
law, and, of course, insurance cov-
erage.! One of the more interesting
and significant questions that has
recently arisen in the courts and
legislatures across the country is

whether same-sex couples can be-

legally married and thus entitled to
those benefits presently available
to opposite-sex couples. As will be
seen, the answer to this question
will undoubtedly have a signifi-
cant impact on issues relating to
insurance coverage for spouses
and “resident relatives.” Thus, it
is important to understand the
.current state of the law on this
important subject.

In 1996, the U.S. Congress
passed, and then-President Bill
Clinton signed, the Defense of
Marriage Act (DOMA) (28 USC
§1738C), which atlowed each state
to choose whether or not to recog-
nize a same-sex union recognized
in another state. Since that legis-
lation was passed, almost every
state has taken the opportunity to

" either amend its state constitution
or enact legislation to deal with the
subject of same-sex marriage. As of
April 2009, 29 states have enacted
constitutional amendments? and 13
states have enacted laws? restrict-
ing marriage to one man and one
woman. In addition, the constitu-
tional amendments or laws in 18
of those states? go even further to
restrict other legal relationships,
such as “civil unions” and “domes-
tic partnerships.”

Several other states grant same-
sex partners most or all of the
rights and responsibilities of mar-
riage by recognizing “civil unions”
or domestic partnerships in vary-
ing degrees.’ Generally speaking,
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however, the benefits allowable to
such individuals, in the absence of
a marriage license, do not extend
to matters controlled by federal
law and do not extend to states
that have prohibited same-sex
marriage.

On the other hand, as of this
month, five states—Massachusetts
(since 2004),° Conneécticut (since
2008),” Iowa (since 2009),% Vermont
(effective Sept. 1, 2009),° and Maine

In one case, the Supreme
Court held that the term
relative’is defined as
‘either through blood,
consanguinity, or through:
marriage, affinity’and did
not cover a live-in friend.

(expected to be effective Septem-
ber, 2009)"—have enacted laws
that permit same-sex couples to
marry. Although California became
the second state to make marriage
licenses available to same-sex
couples in June 2008, when its
Supreme Court overturned that
state's ban on same-sex marriage,
a state constitutional amendment
to define marriage as between a
man and a woman (Proposition 8)
was passed in November 2008, thus
effectively overturning the earlier
court decision.!! lllinois, Maryland,
Minnesota, New Hampshire, New
Jersey and Washington have same-
sex marriage bills before their Leg-
islatures this year.'? The Canadian
provinces of Quebec and Ontario
currently allow for same-sex mar-
riage. Which brings us to New
York....

In 2006, in Hernandez v. Robles,
7 NY3d 338 (2006), the New York

Court of Appeals held that the
state constitution does not compel
recognition of marriages between
members of the same sex, and
that the challenged provisions of
the Domestic Relations Law that
did not permit same-sex marriage
were supported by a rational basis
and did not violate due process or
equal protection. Accordingly, as
summarized by one commenta-
for in these pages, the Court held
that since there was no statutory
authority in New York State to cel-
ebrate a same-sex marriage, such a
marriage celebrated in New York is
invalid.® Although Governor David
A. Paterson and several New York
legislators have actively discussed
new legislation intended to legalize
same-sex marriage in New York,*
current law does not allow for such
marriages in this state.

From the foregoing recitation,
howevey, it is clear that five of the
seven states and provinces that
border New York State's do allow
same-sex marriage. Thus, a ques-
tion that naturally arises is whether
New York would recognize same-
sex marriage legally performed
outside of New York State as a
matter of comity. That is a ques-
tion that was not addressed or
answered by Hernandez,'® but was
addressed recently by the Appel-
late Division, Fourth Department,
in an interesting case involving
insurance benefits.

“Martinez’

In Martinez v. County of Mon-
roe, 50 AD3d 189 (4th Dept. Feb.
1, 2008), Iv. to appeal denied, 10
NY3d 856 (2008), the plaintiif
sought a judicial declaration that
her same-sex marriage in Ontario,
Canada, was entitled to recognition
in New York state for purposes of
her application for spousal health
care benefits, Notably, the Fourth
Department expressly rejected the
notion that the Court of Appeals’
decision in Hernandez reflected a
New York state public policy against
sarne-sexmarriages, explaining that
Hernandez “holds merely thatthe
New York State Constitution does
not compel recognition of same-
sex marriages solemnized in New
York [citation omit-  » Page¢
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"« Continued from page 3
ted]. The Court of Appeals noted
that the Legislature may enact
legislation recognizing same-sex
marriages [citation omitted] and,
in our view,’'the.Court of Appeals
sthereby indicated:that the recogni-
tion of plaintiff's'marriage is not
against thé public-policy of New
‘York."™ Moreover, the Martinez
court observed that “unlike the
overwhelmmg majority of states,
“NewYork:has.not chosen, pursiant
tothe Federal Defense of Marriage
Act (28 USC §17380), to enact legis-
lation denying full faith and credit
10 same-sex mamages Vahdly sol-

tion posed to
noted that“forwe

volving incest
‘ofwhich fall

£ £,

atuite expressing clearly
ure's intent to regulatie
s marnages of its

invalid if 'sélemnized in New York
[citations omitted)]. The Legislature
“ has not-enacted legislation to pro-
hibit the recognition of same-sex
marriages validly entered into out-
side of New York...." The “natural
law” exception was not applicable
- either because “that exception has
generally been limited to marriages
_involving polygamy or incest or
‘marriage ‘offensive to the pub-
- lic sense of morality to a degree
regarded generally with abhor-
rence’ [citations omitted] and that
cannot be said here.”
. Thus, the Fourth Department
concluded that the plaintiff's mar-

riage, valid in Ontario, Canada, was -

entitled to recognition in New York
_in the absence of express legisia-
tion to the contrary. The court
further noted that, “as the Court

of Appeals indicated in Hernandez,
the place for the expression of the
. public policy of New York s in the
Legislature, not the courts [cita-
tion omitted}. The Legislature may
.decide to prohibit the recognition
. of same-sex marriages solemnized
“abroad. Until it does so, however,
such marriages are entitled to rec-
#ognition in New York.”
" In the absence of a ruling from
“the Court of Appeals or the other
Departments of the Appellate Divi-
‘sion, Martinez is controlling prec-
edent for all of the trial courts in
the state.”

Insurance Department

On Now. 21, 2008, the Office of

- General Counsel of the State of
"New York Insurance Department
issued an opinion on the following
question: “Does the marriage of a

same-sex couple legally performed
in a jurisdiction outside New York
confer the same rights to spousal
health insurance coverage in New
York as the marriage of an oppo-
site-sex couple?”

After thoroughly reviewing the
Martinez:decision, as well as sev-
eral consistent lower court deci-
sions,!® the author answered this
question in the affirmative, and
held, consistent therewith, that
“same-sex parties to marriages
validly performed outside of New
York must be treated as ‘spouses’
for purposes of the New York Insur-
ance Law, including all provisions
governing health insurance.” The
author observed that “nothing in
the Insurance Law—and indeed,
nothing in any New York stat-
ute—either expressly authorizes
or-expressly prohibits this agency
from interpreting the term ‘spouse’
in the Insurance Law to include
same-sex parties to marriages
legally performed out of state.”

Further, the author explained,
“In the Insurance Department’s
view, same-sex and opposite-sex
legal spouses are similarly situ-
ated for purposes of construing
the Insurance Law, a principal
aim of which is to ensure that all
consumers have a fair opportunity
to purchase appropriate protection
against risk.” Thus, the author, on
behalf of the Insurance Depart-
ment, concluded that “where an
employer offers group health
insurance to employees and their

spouses, the same-sex spouse of
a New York employee who legally
married his or her spouse out-of-
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state is entitled to health insurance
coverage to the sarmneé sxt'ent as any
opposite-sex spouse. Finally, a_nd

to advise that “while t,h? query that
gives rise to this opquon and the:
analysis set forth herein addresses:
accident and health 1ylsurance, the
Department's analysis and conclu-
sions are applicable to ?111, other
i of insurance as Weil.
kml?lsCircular Letter No. 27 (2008),
dated Nov. 21, 2008, the I.nsuran_ce
Department observec}, inter alia,
that it expected all licensees tO
comply with Martinez and the
opinion of the General Counsel by
recognizing marriages of s§me-sex
couples legally perior.med in other
jurisdictions, “which m'cludes pro-
viding all legally married couples
with the same rights and ben-
efits, regardless of the sex of the

spouses.”

Decisioné in Other Contexts

The New York courts have
broadly and expansively apph.ed
the terms sfamily” or “family
members” in a variety of con?exts
in order to provide various ngi.lts
and benefits O unmarri.ed life-
time partners. See Braschi v. Stahl
Associates Co., T4 NY2d 201 (1989)
(the term “tamily” as usec} (t_:ut
not defined) in the noneviction
provision of the rent-control laws
ncludes unmarried life partners of
tenants, not just persons related

by blood or law; “In the context -

of eviction, a more realistic, and
certainly equally valid, v_ievg of
family includes two adult ht_ehme
partners whose relationship is long
term and characterized by an emo-

tional and financial commitment
and interdependence”)w; Ci. 390

West End Associates v. Wildfoerster,
241 AD2d 402 (1st Dept. 1997) (no
evidence other than oral reflections
of respondent and the deceased’s
friends that respondent’s relation-
ship with the deceased tenant of
record was characterized by the
“emotional and financial commit-
ment and interdependence neces-
sary for purposes of family member
succession to the rent stabilized
tenancy™). See also, Slattery v. City
of New York, 179 Misc.2d 740 (Sup.
Ct. NY. Co. 1999), affd. as modified,
266 AD2d 24 (1st Dept. 1999) (rejec-
tion of challenge to provisions of
the City of New York's Domestic
Partners Law, which provided
certain succession and occupancy
rights and certain medical, health
_ and retirement benefits to regis-

tered domestic partners of New
York City employees because the
term “families” is not restricted to
those who have formalized their
" relationship by obtaining a mar-
riage certificate or an adoption
order, and that term should be
interpreted to protect those who
reside in households having all of
the normal familiar characteristics
of a family, i.e., “such persons as
habitually reside under one roof
and form one domestic circle, or
such persons as are dependent on
each other for support or among
whorm there is a legal or equitable
obligation to furnish support™);
McMinn v. Town of Oyster Bay, 66
NY2d 544 (1985) (zoning ordinance
containing overly restrictive defini-
tion of “family” unconstitutional; “a
municipality may not seek to {pre-
serve the character of the neigh-
borhood] by enacting a zoning ordi-
nance that ‘limit{s] the definition
of family to exclude a household
which in every but a biological’
sense is a single family.™)

Decisions in Insurance Law

Nevertheless, in the context of
insurance law, wherein, as a general
proposition, the terms of the policy
are to be given their plain meaning
and construed in a way that will
give fair meaning to the language
employed in order to reach a prac-
tical interpretation that expresses
the reasonable expectations of
the parties,? a different approach
appears to control.

Pursuant to 11 NYCRR §60-1.1,
which sets forth certain mandatory
minimum provisions for automo-
bile liability insurance policies, the
definition of the term “insured”
must, at the very least, include:
(1) the named insured and, if an
individual, his or her spouse if a
resident of the same household
with respect to the motor vehicle
or vehicles....”

The mandatory Uninsured
Motorist Endorsement-New York,
and the Supplementary Uninsured/
Underinsured Motorist-New York
Endorsement (pursuant to Regu-
Jation 35-D [11 NYCRR §60-2.3, et
seq.) both define the term “insured”
to include, inter alia, *You, as the



named insured and, while resi-
dents of the same househoid, your
spouse and the relatives of either
you or your spouse.” Similar defini-
tions are contained in most liability
policies,

In Eisner v. Aetna Cas. & Sur.
Co., 141 Misc.2d 744 (Sup. Ct.
N.Y. Co. 1988), the liability policy
issued to the plaintiff (not an auto
policy) defined the term “insured”
to include “you” (i.e., the named
insured, plaintiff) “and the follow-
ing residents of your household:
(a) your relatives.” The plaintiff
claimed that “your relatives”
included a co-tenancy, which cov-
ered Michael Gonzalez, his “lifelong
friend and companion with whom
he has shared living quarters for 20
years.” Relying upon previous case
law that held that the term “rela-
tive" is defined as “either through
blood, consanguinity, or through
marriage, affinity” [citations omit-
- ted], the court held that Mr. Gon-
zalez did not fall within either cat-
egory. The court further supported
its rejection of coverage for the
live-in friend by noting that when

the plaintiff received the policy
naming only him as the insured,
he did not contact the insurance
company to correct it, nor did he
request the broker to include Mr.
Gonzalez.

In Gaetan v. Firernan’s Ins. Co.,
N.O.R., NYLJ, Nov. 3, 1998, p. 31,
col. 3 (Sup. Ct. Suffolk County),
the court excluded a traditional

. family member (father) fromthe
plaintiff’s family for the purpose of
adjudicating the applicability of an
exclusion from coverage on a boat-
ing liability policy, where the policy
did not define the term “family,”
because the father never resided in
the insured's household. In discuss-
ing the varied meanings of the term
“family” in different contexts, the
court stated—without the citation
of any authority—that “As used in
the context of uninsured motorist
insurance coverage, ‘family’ is not

confined to those who stand in a
legal or blood relationship, but
rather should include those who
live within the domestic circle of,
and are economically dependent
on, the named insured (e.g., fos-
ter child or ward)....” As the court
subsequently stated in Slatfery v.
City of New York, supra, “Under
the definition applied in Gaetan, a
registered domestic partner would
constitute a ‘family member.” It is
not clear, however, whether this
dicta constitutes a correct state-
ment of the law.

The Office of General Counsel of the State of New York
Insurance Department held that “same-sex parties to
marriages validly performed outside of New York must be
treated as ‘'spouses'for purposes of the New York Insurance
Law, including all provisions governing health insurance”

In Hartford ins. Co. v. Babb,
N.O.R., NYLJ, Sept. 1, 1999, p. 30,
col. 5 (Sup. Ct. Nassau Co. 1999),
the respondent, a pedestrian
struck and injured by an uniden-
tified vehicle that left the scene
of the accident, made a claim for
uninsured motorist benefits under
the auto policy issued to his “live-
infriend.” That claim was denied -
by the insurer on the basis that the
respondent was neither a spouse
nor a relative of the named insured.

In upholding the denial of cover-
age, the court observed that the
respondent never even alleged that
he was a spouse or relative of the
insured, and never contested the
insurer’s view of his relationship
to her as merely “a friend.”

In Ortiz v. New York City Transit
Authority, 267 AD2d 33 (1st Dept.
1999), an underinsured ‘motor-
ist case, the court rejected the
plaintiff's claim for coverage under
the policy issued to his same-sex
partner. As stated by the court,
“Even if the word ‘spouse’ could
be undeyrstood to include the same-
sex partners living together in a
spousal-type relationship, plaintiff
fails to raise an issue of fact as to
whether such was the nature of
his relationship with the named
insured [citation omitted].” The
court also rejected the contention

that plaintiff qualified for coverage
as a “relative” “given the structure
of the clause and the sexual aspe
of the relationship.” ’

Conclusion

Recent developments in the area
of same-sex marriage strongly sug-
gest that a hational trend is devel-
oping pursuant to which same-sex
spouses will be able to assert rights
under various types of insurance
policies. In the aftermath of the Mar-
tinez decision, insurance company
claims personnel and coverage
counsel will be well advised to keep
up with.the latest news regarding
the status of same-sex marriages
throughout the country, with an eye
on future developments in the New
York Legislature, which may legal-
ize and authorize such marriages in
this state as well. Given the current
political climate, important cover-
age determinations may be subject
to change on a day-to-day basis.
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