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This article is reprinted with perm

everal recent decisions have addressed

issues of interest and importance per-

taining to the evidentiary showings
) required in the context of certain
insurance disputes.

‘Business Records Exception

» To the Hearsay Rule. In Hochhauser v.
Electric Ins. Co., 46 AD2d 174 (2d Dept. 2007),
the Appellate Division, Second Department
addressed the question of the admissibility of

Norman H. Dachs

the investigator to testify that the insured
informed him that the plaintiff stayed with
him and his family “for a weekend every
other month, now, since the accident, more
frequently.” Thereatter, the JHO ruled that,
for insurance purposes, the plaintiff was not
a resident of the insured’s household, and
granted the judgment in its favor.

No Business Duty
On the plaintiff's appeal, the Second

insurance investigation reports and testimo-
ny regarding such reports under the business
records exception to the hearsay rule.!
That case arose from a motor vehicle-
pedestrian accident that occurred while
the plaintiff was vacationing in Florida
when she was struck by a motor vehicle
driven and owned by an uninsured motor-
ist. Within three months after the accident,
the plaintiff submitted a claim for unin-
. sured motorist benefits under her son’s
automobile insurance policy, claiming that
she was a resident of his household and,
therefore, entitled to coverage under his policy as a
“resident relative.” - o
After completing an investigation, which included an
interview with the insured (plaintiff’s son), the supple-
mentary uninsured motorist (SUM) carrier disclaimed
coverage on the basis, inter alia, that the insured had
advised the investigator that the plaintiff (his mother)
resided at an address different from his, and that she
had so resided for the past-30 years. Further, the insured

- ~~ad allegedly reperted thatthe plaintiff-visited-his-home-- - those general rules.to.the facts and. cireumstanees.of ... .

only “occasionally speriding weekends.”

In an action commenced by the plaintiff against her
son’s insurer to recover uninsured motorist benefits,
the court Hirected a framed issue hearing to determine
the issue of “whether the plaintiff was a resident of the
insured’s household.” At that hearing, the plaintiff testi-
fied that she owned two homes and resided in both of
them. Moreover, her son (the insured) and his family
lived in one of the two homes she owned, and, prior to
the accidént she resided with her son and his family an
average of three weekends per month, plus holidays.

To counter that testimony, the insurer presented its
investigator, who had prepared the investigation report
upon which the disclaimer was based, which, as noted,
concluded, based upon the statements of the insured,
that the plaintiff was not a resident of the insured’s
household.

At the outset of the investigator’s testimony, the
plaintiff objected and the presiding judicial hearing
officer (JHO) overruled the objection. Following foun-
dational testimony, the insurer sought to introducethe
investigator’s report into evidence as a business record.
The plaintiff again objected, explaining that “anything
that is contained in this record which is a recitation of
what [the insured] allegedly told to [the investigator] is

_hearsay.” The JHO overruled the objection and allowed
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Department focused on the issue of whether
the investigator’s testimony was based upon
impermissible hearsay and, concomitantly,
whether the insurance investigation report
was properly admitted into evidence under
the business records exception to the hear-
say rule. The plaintiff argued:that:neither
the testimony nor the record'was:properly
admitted since the insured lacked a business
duty to report the information regarding the
. plaintiff’s residence to the insurer. The Sec-
- ond Department agreed, and reversed the
order in the insurer’s favor.

After reiterating the definition and general principles
of hearsay and the business records exception to the

‘hearsay rule, the court observed that “each participant

in the chain producing the [business] record, from the’
initial declarant to the final extrant must be acting
within the course of regular business conduct or the
declaration must meet the test of some other hearsay-
exception.” (See Matter of Leon RR, 48 N¥2d 117, 122
[1979]; Johnson v. Lutz, 253 NY 124 [1930]). Applying

this case, the court held that the insured {the son] was
outside the insurer’s enterprise, and, thus, under the
rationale presented in Johnson v. Lutz, supra and Matter
of Leon RR, supra, and the policy underiying the busi-
ness records hearsay exception, the insured’s statement
regarding the plaintiff’s residence and the investigator’s
testimony regarding that statement constituted inadmis-
sible hearsay. .

The court went on specifically to reject the insurer’s
contention that the insured had a duty to speak with
the investigator based upon the underlying contractual
duty which requires all insureds to cooperate with their
insurer during an insurance investigation. The court
concluded that the duty to cooperate with an insurer
does not equate to a business duty to report information
during an insurance investigation.

In the view of the courts where, as here, the insured
is acting pursuant to the terms of his contractual rela-
tionship with the insurer, which requires cooperation
in providing requested information during an insurance
investigation, the insured is “acting in his or her own
interest and not necessarily in the interest of the insur-
ance enterprise.”

As the court explained further, “despite potential
consequences which may befall an insured who fails
to provide accurate and truthful information to, or to
cooperate with, an insurer, the insured’s statement to
the insurance investigator regarding the plaintiff’s resi-
dence wasnot made under circumstances which create

. Continued onpage§ .



rely. . ...

'} 'cle, which forced thatveh §
| the left lane, where it struck a third
| vehicle (the claimant’s vehicle), and

| e accident, she and her m
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a high probability that the statement
was truthful. The insured’s statement
within the insurance investigator’s
report is not, therefore, inherently
trustworthy —the very foundation
of the business records exception to
the hearsay rule [citations omitted].
The contractualrelationship between
the insured and the insurer is, thus,
insufficient to cloak the insured’s
statement with the needed trust-
worthiness to except it from the gen-
eral rule prohibiting the admission
of hearsay statements in evidence
[citations omitted].”

There being no independent basis
upon which the admission of the
challenged statements could. rest
(i.e., they were not admissible as a

statement against interest because -

they were not against the insured’s
interest, only against the plaintiff's),
the court held the statements to be

| inadmissible and their admission to

constitute reversible errors. Thus,
under circumstances sirnilar o these,
‘the proponent of such a report or
testimony must produce the actual
declarant or find another exception
to the hearsay rule upon which to

 Present Sense Impression

* Past Recollection Recorded. In

Phoenix Ins. Co: v. Golanek, 50 AD3d .

1148 (2d Dept. 2008), the subject acci-
dent took place when the offending

vehicle, identified by an eyewitness

as a white pickup truck, moved from
the right lane of the roadway into the

| center lane, where it struckavehi- . .. .

to

the white pickup then fled the scene.
The police accident report set forth a
license plate number for the alleged
hit-and-run vehicle, and noted that
this number had been observed by
an eyewitness. This plate number
was found to correspond to a vehicle
that matched the description of the
offending vehicle, but the owner of
that vehicle denied involvement in
the accident.

At the framed issue hearing on
the issue of involvement, directed
‘bygthieeourt in the proceeding to stay
tion brought by the claimant,

ewitness testifiea that sfter
other
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fellowed the offending vehicle and’

she wrote down its plate number.
On her way back to the scene of the
accident, the evewitness encoun-
tered a police officer and gave him
the plate number, which the officer
recorded in his memo book. The
eyewitness testified that she saw
the officer write the number down
and that he did so accurately. There
was no evidence at the hearing that

.the officer to whom the plate num-

ber was reported was one of the two
officers who responded to the scene
of the accident, or whether he was
involved in preparing the police acci-
dent report. Neither the papers on

_which the eyewitness wrote the plate

number nor the police officer’s memo
book were offered into evidence, and
neither the officer who spoke with
the eyewitness nor the officer who

prepared the report testified at the
hearing. .

At the conclusion of the hearing,
the insurer sought to introduce the
police accident report into evidence,

as a means of identifying the offend-

ing vehicle. The court referee ruled
this document to be admissible pur-
suant to the present sense impres-
sion exception to the hearsay rule.
The referee then determined that

the identified truck was involved in

the accident and, thus, granted the
petition and permanently stayed
arbitration. . '

 Exceptions Rejected

i

On appeal, the Second Department
reversed. The court held that the
police accident report Wwas inadmis-

sible under the presént sense impres-

sion exception bec

she encountered was/not based on
any present sense she had of the
offending vehicle’s plate number.

- As the court explained, “After
she wrote that number on a piece
of paper, she was no- longer relying
upon a present sense of the number,
but was relying entirely on the con-

tents-of.-her own writing.Thus,:the__

officer’s memo book, and certainly
the police accident report generated
some time later, did not ‘reflect[] a
present sense Impression rather than
a recalled or recent description of
events that were observed in the
recent past’ [citation omitted].”
Furthermore, the court pointed out
that “the evidence at the hearing in
this case did not establish how much
time elapsed between the eyewitness’
observation of the license plate and
her statement to the police officer, or
how much additional time elapsed
between that statement and the
preparation of the police report.”



—._.vehicle, which.fled the scéne;

The court also rejected the insur-
i er’s alternative contention that the
. police accident-report was admis-
_sible pursuant to the past recol-
lection recorded exception to the
hearsay rule since the eyewitness
did not give, and could-not have
given, testimony to the effect that
the police accident report correctly
represented her knowledge and rec-
ollection when made since she was

not present when that report was

“Osltlon on-the eritical questl@n of

whethe; what was observed fand
reported by the eyewitness] coz-
responded with what was heard by
the [author of the police report] and
written down.”

Based upon the conclusion that
the police accident report was
improperly admitted into evidence,
and the fact that there was “no other
competent evidence” that the identi-
fied vehicle was involved in the sub-
ject accident, the court concluded
that the petition to stay arbitration
should have been denied.

Miscellaneous Cases

In American Transit Ins. Co. v.
Wason, 50 AD3d 609 (1st Dept.
2008), another uninsured motorist
case involving the issue of whether
a particular 1dentxﬁed vehxcle was
nvolved in the subj ;
evidence at the frami
ing directed by the
that the taxi in which t}
was a passenger was involvedi
accident with a dark-green, iour

Upon exiting the taxi ]
ant and the taxi driver dis Iverede
bumper with a license platé d¥ae %
to it. They placed the bumper the
trunk of the taxi and transport
a nearby police precinct, but’
subsequently left in the possessi
of the taxi driver.

Approximately one week 1
the taxi driver delivered the license
plate, detached from the bumiper, t@
the claimant, who provided it to lier
attorney. The plate was registered-te
an individual, Palache, who acknowl-
edged owning a dark green, four-deer
vehicle, but denied involvement in
the accident. On the-basis of this
evidence, the special referee held
that Palache’s vehicle was involved
in the accident, and the. Appellate,
Division upheld that determination.
As stated to the court, “I was within
the province of the Special Reféreet t©
reject the claim of custody argumem?s
profiered by additional respondenfs
—and conclude that the license plate
discovered at the scene of the acci-
dent was the same one produced at
the hearing.” -

In Sitbon v. Unitrin Preferred Ins.
Co., 52 AD3d 498 (2d Dept. 2008), a
hit-and-run uninsured motorist case
involving the issue of whether the
claimant complied with the conditien
precedent of notice to the poliee.or
the commissioner of Motor Vehiieles
within 24 hours or as soon as reasen-
ably possible, the court held that the
insurer made a prima facie showing
of its entitlement to judgment in ifs
favor by demonstrating, through the
testimony of the plaintiff at his exami-
nation under oath, and documentary
evidence, that timely notice was net
provided to either the police or the
commissioner.

The court further held that the
plaintiff failed to raise a triable issue

of fact as to whether he, or anyone

on his behalf, provided such:
notice because he failed to oppose
the insurer’s motion for summary
judgment with an affidavit or affir-
mation from the individual who pre-
pared the original of the unsigned,
;_,.,aaam'aﬂlﬂ.y@@mple’sed MV 104 (Report

w1ﬂa ﬂhe commlssmner and when it
was filed. The court further observed
that the plaintifi’s sworn state-
ments as to his knowledge of whe
prepared the report on his behaif
were “directly contradictory,” with

_no explanation of the contradiction.

Moreover, the commissioner’s form
report of a motor vehicle accident
specifically provides, in bold letter-
ing, that an accident report is not
considered complete and filed unless
it is signed.

Accordingly, the court ruled in
favor of the insurer and dismissed
the plaintiff's complaint against it.
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Web Page Information

In Government General Employees
Ins. Co. v. Constantino, 49 AD3d 736
(2d Dept. 2008), the court addressed
a different type of evidentiary issue. ’
Therein, in a case involving a hit-’
and-run accident to a bicycle rider
in which the question presentet g
was whether the injured party, th %
fiancé of the insured, was a “residen }
relative” of the insured entitled t¢ ¢
recover underinsured motorist ben ;

| ‘efits under her policy, the claiman

attempted to rely upon 2 page of a!
Web site maintained by GEICO that’
listed him as a ‘driver [1 covered”
and an “individual covered” under
the policy. The policy at issue list-
ed only the insured (and not her

| fiancé) as the named insured, and

by its terms, afforded SUM benefits
1o her, her spouse, and their rela-

tives, provided they were vesidents”
‘of her household. The injured claim-
ant was not mentioned in the policy
and it was undisputed that he was
peither married to, nor related to,
the insured.

As for the Web page in question,
the court refused to give it cre-
dence or legal effect. As noted by

-the court, “the policy provides that
its ‘terms and provisions...cann_oi

be.. .changed, except by an endorse

policy.” The Web page does not con
stitute such an endorsement. In ans
event, inasmuch as the language o
-the policy admits of no ambiguity
resort may not be had to the extrinsic
Web page which is not part of the
policy [citations omitted}.” Accord
ingly, the court upheld the rej ectior
- of the claimant’s claim.
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1. A previous article
briefly addressed the Ho

See Barshay and Lustig, “N

ent-issued-to-form.a part of this_




