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variety of circumstances involving isolated |

sel, which:the courts feel should not deprive '}
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Insurance Office Fazlure Reasonable Excuse for Default?

tis well-estabhshed ‘that a defendant .
seeking to vacate a default in appearing |
_or answering a complaint must provide

a reasonable excuse for the default and
demonstrate a meritorious defense to the [
action.’ | -
It is equally well-settled that the deter- ¥
mination of what constitutes a reasonable |
excuse lies within the sound discretion of :
the court, and that it is within the sound
dlscretlon of the court; in the interests of
justice, to.excuse delay or default resulting :
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 issue should not be read to hold “that delay
. by an insurance company may never con-
¢ stitute ail or part of a reasonable excuse by
an insured for a default” [emphasis added].
Furthermore, the majority added that “we
find no basis to categorically exclude con-.
: ‘sideration of a delay by an insurance com-
¢ pany in making such a determination [as
o whether there was a reasonable excuse
or a default].”

The pertinent facts of that case (spelled
out in the dissenting opinion) were that the

from “law.office failure.” E

_ While it has been held that CPLR 2005 was . |
not intended routinely to excuse defaults due |
to law office failures,’ and that “[b]ald asser- |
tions of law office failure will not serve to |
routinely excuse defaults,™ that statute has |
been used effectively to excuse defaults ina |

and inadvertent incidents of neglect by coun- |

a party of his or her day in court.® §
“CPLR 2005 specifically refers to “law office |
failure,” but, notably, does not.in any way
reference “insurance company failure,” i.e., situation
where it is claimed that the delay or default in answer-
ifig a complaint is attributable not to the neglect of the
attorney assigned by the insurer to defend the actlon,
but, rather, to the neglect of the insurer itself. The most

.common example of such insurer neglect is its failure

tunely to forward the complaint to counsel to defend.
No statute has yet been enacted’ specifically to address
“insurance office failure.”

Prlor l)eclsums

Although it appears that the Appellate DlVlSlOll Thll'd
Department has generally likened “insurance: company
failure,” or, as that court puts it, “in-house problems of

-defendant’s insurer,” to “law office failure” and, accordmg-

ly, deferred to the discretion of the trial court reviewing a
motion to vacate a default based upon such a failure,’ the

. Appellate Division, Second Department has consistently

and repeatedly, over the past two and one-half decades,
held that an insurance carrier’s delay is insufficient to
establlsh a'reasonable excuse for a default.®

Indeed, it has been suggested that it is ot unreasop-
able to refuse tovacate a default judgment obtained
against the insureds.due to the neglect of their insurer
because, in reality, the insurer is thereal party in interest®
and will ultimately be responsible for the payment of the
ﬁnal judgment pursuant to Insurance Law §3420(2)(2).

‘Harcztark’

" Just over a year ago, in Harcztark v. Drive Variety, Inc.,
21 AD3d 876 (2d Dept 2005), the Second Department
revisited the issue of “insurance company failure” and
held (over a lengthy and vigorous dissent by Justice

- S_tephen Crane), that the court’s prior decisions on the
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plaintiff's trip-and-fall action was- filed on

not until May2 2003, more than two months
after service was effected, however, that the
summons and complaint were forwarded
to'defense counsel. And, it was not until

show cause dated July 15, 2003 to vacate
their-default, the defendants proffered the
excuse that the summons . and complaint
ft in their store in February 2003 were forwarded [pre-

“sumably promptly] to the insurance carrier “with the-

understanding that they would interpose an answer on
my [sic] behalf.” -

On these facts, the majority affirmed the grant of the
defendant’s motion to vacate its default, and allow the

deéfendant to serve and file a late answer. Justice Crane
dlsagreed however, relying heavily upon the long line of-

prlor Second Department decisions, referred to above,

in"which the excuse of insurance company delay was

rejected by the court and upon the. fact that more shiould
have been expected by the moving defendant than the
snnple statement regarding its “understanding” that upon
réceipt of the pleadings forwarded toit, the1 insurer would

_ interpose an answer on its behalf. As concluded by Jus-
tice Crane, “l submit thatwe are constrained to reverse

in this case and deny the defendant’s motion to excuse
their default in answering the complaint and for leave to
serve and file a late answer. To do otherwise defies the
authorities we traditionally apply, as enjoined upon us
by the Court of Appeals (see Gray v. B.R. Trucking Co.,

. supra), deprives nisi prius of guidance and denudes the

test for vacating defaults of any standards, This encour-

‘ages appeals and unsettles the law.”

. ‘Lemberger’

There followed in short order the mterestlng case of

: Lembergerv Congregation Yetev Lev D'Satmar, Inc., et dl,

"_AD3d__, __NYS2d__, 2006 WL 2925287 (2d Dept. 2006)
(in which the authors appeared as appellate counsel
‘for the plaintiff). There, the action for personal inju-
ries resulting from a slip and fall on the defendant’s
premises was commenced by the filing of a summons
and complaint on Aug. 11, 2005, which were served
upon the defendants on Aug 23, 2005. Upon receipt,
the defendants sent the pleadings to their insurer with
a request for defense and indemnification. When the
cl_eferldants failed timely to appear or.answer the com-
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plaint, the plaintiff obtained, entered
and served upon the defendants a
“default judgment order” dated Dec.
9,:2005. it was not until Feb. 2, 2006

that the defendants, by assigned
counsel, presented an order 10 show.’

cause for an order relieving them of
their default:
* In support of their motion, the
defendants submitted, inter alia,
the affidavit of the administrator of
one of the entities, confirming receipt
‘of the summons and complaint on
Aug. 16, 2005, and stating that he
“immediately” sent those papers to
his broker “for further handling.”
The defendants also.submitted an
affidavit of the claims manager for
the Jocal office of thejr insureg, which
confirmed that a copy.of the sum-
mons and complaint was sent to it,
but it took no immediate steps to
- assign the matter to defense counsel
because it “had no record of its'being
logged into our system.” Further, by
the time the insurer:got arognd to
sending the file t0:d€fense counsel,
- the default.order had already been
entered. he :
"In opposing thée defendant’s
. motion, the plaintiff argued, inter alia,

that “simply, saying that there is no -

‘record’ of a matter-being ‘logged’

in,together.with an;admission that

they:did receiye the papers, is not

sufficient to constitute a reasonable

-excise,” and that “in any event, the

§ clear that insurance-company
failure is not a sufficient excuse:to
vidcate a default judgment [citations
omitted].” :

The Supreme Court, relying upon
Harcztark, supra, and noting that
pursuant thereto, insurance car-

‘rier delay “may be considered by
the court in determining whether
there exists a reasonable excuse for
defendant’s failure to timely answer

the complaint,” held that “in view .

of the absence of any prejudice to
the plaintiff, the existence of a rea-
sonable excuse and a meritorious
defense, the lack of willfulness on
the part of the defendant and the
public policy in favor of resolving
cases on their merits, the court, after

argument, as a matter of discretion,

excuses defendants’ failure to timely
answer the complaint.”

Appeal

On appeal, the plaintiff argued
that the.Harcztark decision.consti-
tuted an unwarranted-and incorrect
departure from prior Second Depart-
ment precedent, and that, in any
event, even accepting the thesis that

“insurance company, failure” may, in

an appropriate case, fconstitute all
or part of a reasonable excuse by
an insured for a default,” this was
not an appropriate case for appl-
cation of that rule. Specifically, the
plaintiff argued that the undetailed
_and uncorroborated statement that
the summons and complaint were
not “logged into our system” was
deficient, and that the courts have
repeatedly held that mere “overlook-
ing” of suit papers is an insufficient
excuse for a late answer," that a
mere confession of neglect “will
not be accepted as a reasonable

.timely to answer the complaint:y
delay caused by the insurer; andiin ’

excuse,"? and that defendant “must
submit facts in evidentiary form to
justify the default” (id.) by. means
of “an affirmation...[containing] a
detailed explanation of [the] over-

argued, in pertinent part, that Har-
cztark, rather than the numerous
earlier cases cited by the plaintiff,
and which the Harcztark major-
ity “alréady considered:and duly

rejected,” was controlling, and that,”

in any event, all of those priot deci-
sions were distinguishable ffom the
Lemberger case because in Harcztark,
the only excuse offered for the failure

Lemberger, an additional factor of law

" office failure, i.e., additional délay by

the assigned deiense attorngys;was
alleged.

In reversing the order below and
denying the defendant’s motion‘t
vacate their default, the Second

The fact remains that
the excuse that the .
default was caused by
delays occasioned by the
defendant’s insurer must
be more than a general
excuse.and it must be
sufiported by more than
- bare allegations devoid

‘of factual detail sufficient

io render the failure
reasonable.

Department stated that “a gen-
eral excuse that the default was
caused by delays occasioned by
the defendant's insurance carrier
is insufficient” [emphasis added]
[citing several of its pre-Harcztark
decisions referred to above]. Note-
bly, the court did not cite or refer
to Harcztarck, at all. The court went
on to conclude that “the bare allega-

‘tions of [defendant’s] administra-

tor and the claims of {the insurer]
that the summons and complaint
were immediately forwarded to an
unnamed insurance broker, without
an adequate explanation for the

. approximately four-month gap that
.followed before [the;insurer] alleg-
.edly received them, was insufficient

to constitute a reasonable excuse
for their default. The explanation
profiered by [the insurer's] claims

‘manager that ‘because [the insurer]
‘had no record of [the claim] being

logged into our system,.[i}t never
assigned counsel to answer the com-
plaint’ did not constitute a reason-
able excuse [citations omitted].”

Conclusion

1t is unclear whether the Lem-
berger court’s failure to cite Harc-
ztark and its reference’to the pre-
Harcztark line of cases constitutes
a repudiation of Harcztark. At the
very least, however, it is apparent

Excuse for Defauli?

from the foregoing discussion that
‘whether, as in the Third Department,
“insurance office failure” is treated
like “law office failure,” or, as in the
Second Department, after-Harcztark,

it is treated as one of several fac-

tors that may in an appropriate case
constitute all or part of a reasonable
excuse for a default, the fact yemains
that the excuse that the default was
caused by delays occasioned by the
defendant’s insurer must be more
than a general excuse, and it must
be supported by more than bare
allegations devoid of factual detail
sufficient to render the fallure rea-
sonable."
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