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Chronological Exbaustion of Policy Linits

Continued from page 3

that it may have had no choice but
to settle with the first two claimants,
for to have refused to accept their
reasonable settlement offers on the
theory that to pay such settlements
would exhaust the coverage limits
might have exposed it to a charge of
bad faith.

The appellate court recognized
that State Farm had made its pay-
ments “on a chronological basis” and
concluded that while it was
“arguably negligent” for the compa-
ny “to have paid out proceeds to'the
first two applicants, exhausting the
policy limits after respondent had
filed her claim, such action did not
rise to the level of ‘gross disregard’
so as to constitute bad faith as to
[Ms.] Credle.” Compare Obad v. All-
state Ins. Co., 27-AD2d 295 (4th Dept.
1967). Accordingly, the court vacat-
ed the arbitrator’s award in favor of
Ms. Credle.

Subsequently, in STV Group, Inc v.
American Continental Properties, Inc.,
234 AD2d 50 (1st Dept. 1996), the

First Department stated that “An

insurer may settle with less than all
of the claimants under a particular
policy even if such settlement
exhausts the policy proceeds” [cit-
ing Duprey v. Security Mut. Cas. Co.,
supra; but not citing Credle v. State
Farm Ins. Co., supra].

Different Gpinicn

In Matter of Belizaire v. Aetna Cas.
&Sur. Co., 171 Misc.2d 473 (Sup. Ct.
Kings Co. 1997), which involved a
hit-and-run accident in which four
passengers in the insured vehicle

were injured, the court came to a

different conclusion. In that case,
the claimant filed a petition to com-
pel arbitration of his uninsured
motorist claim and the arbitration:
was subsequently held. Prior to the
commencement of the hearing,
counsel for the insurer advised the
arbitrator that its uninsured
motorist coverage (UM) coverage
was limited to $10,000/$20,000 and
that two of the other passengers in
the insured vehicle had previously
been awarded $9,500 and $8,000
respectively, leaving only $2,500
available to the claimant and the
fourth passenger, who had also filed
a claim. Following the presentation
of evidence, and notwithstanding
the foregoing, the arbitrator award-
ed claimant the sum of $10,000.
Claimant moved to confirm the
$10,000 award .and the insurer
cross-moved ‘to vacate it, or to
reduce it from $10,000 to $2,500.
Claimant strenuously opposed the
insurer’s assertion that its liability
to him was limited to the $2,500
unexpended balance of the $20,000
per accident limit; contending-that
its failure to have moved for a stay
of all four arbitrations and to con-
solidate all of the claims into one
proceeding left it vulnerable to
awards in excess of its policy lim-
its. Indeed, claimant argued that by
virtue of the insurer’s failure to stay
and consolidate the various claims,
each claimant could be awarded up
to $10,000 in separate arbitrations.
- The court noted, inter alia, that
“in situations where the carrier has
settled with some claimants in a
multi-party accident, the remaining
parties who have not settled are
bound by the policy limitations
where the policy gives the carrier the
right to seitle as it sees fit. [Empha-
sis added]. Under these circum-
stances, any award to a claimant in
excess of an unexpended balance

after taking into account the set-
tlements entered into with the
other parties will be vacated [cita-
tions omitted].” In Belizaire, how-
ever, the court noted, without
explanation, that “the policy pro-
visions under which petitioner's
rights arise do not give the carrier
such unfettered authority.”
Focusing upon the specific issues
before him, the court cited to and
discussed a Bronx Civil Court case,
McCoy v. New Jersey Manufacturing
Ins. Co., 107 Misc2d 1090 (Civil Ct.
Bronx Co. 1981), involving a no-fault
arbitration, in which the arbitrator
had not been informed of prior arbi-
tration awards to other claimants
when he awarded the claimant an
amount within the policy limits, but
which -exceeded the balance
remaining after the prior awards.
There, the court held that, at worst,
the arbitrator had made an unin-
tentional error, which would not jus-
tify the vacatur of the award under
the applicable standard-of review.
The court also referred to and dis-
cussed the decision of the Appellate
Division, Second Department in
Aetna Cas. & Sur. Co. v. Cebularz,
191 AD2d 690 (2d Dept 1993),

The Second Department
beld that, “as long
as it does not act in bad
Jaith, an insurer
bas no duty to pay out
claims ratably and/or
consolidate them.”

wherein that court held that Aetna
had waived its contention that the
arbitrator exceeded his authority
by rendering an award after the
limits of the uninsured motorist
coverage previously had been
exhausted, finding that that ground
should have been raised in a peti-
tion to stay arbitration.

In the court’s view, the Cebularz
decision stood for the proposition
that “in the case of multiple claims
against a limited liability policy, a
carrier, who has notice of multiple
claims, must consolidate. such
claims in the interest of dividing as
fairly as possible the limited assets
avallable if the ca.rner fails to con-

-each claim that is awarded within

the policy limits, even if cumuia-
tively the awards exceed such lim-
its.” The court further said that,
“The first-in-time rule seems to

merely be an expedient rather than

areasoned response to a situation
where an injustice will inevitably
result to either the carrier or the
claimant.” Since, in his view, the
arbitrator reached an equitable
result and “sensibly applied the law
to the novel situation conironting
him,” the court granted claimant's

motion to confirm the award and

denied the insurer's cross-motion.
Thus, the insurer was compelled to
pay out a total-of $27,500 on a
$20,000 policy.

See also, Boris v. Flaherty, 242
AD2d 9 (4th Dept. 1998), wherein
the court expressed its approval of
an interpleader action as part of
the duty of good faith of an insurer
in defending and settling claims
over which it exercises exclusive
control on behalf of its insured and
as a means of avoiding unfairness

and distributing insurance cove;
age in an equitable manner, rath
than simply paying judgment cre
itors in the order that the jud
ments are entered until coverage.
exhausted. “All claimants are trea

ed fairly in the interpleader.action:
and the rights of the msured are ’
fully protected.”

Most Recent Cases

In Countrywide Ins. Co. v. Sawh,
272 AD2d 245 (1st Dept. 2000), a pro-
ceeding to confirm a no-fault arbi-
tration award of $2,250 to the
respondent as reimbursement of
health care expenses, the court held
that the arbitrators exceeded their
authority in directing the payment
of the sum at issue because that
award was in excess of the $50,000
limits of the policy. In the words of-
the court, “When an insurer thas
paid the full monetary limits set
forth in the policy, its duties under
the contract of insurance cease.”™

In Zapata v. Cruz, N.O.R., NYL],
March 15, 2004, p. 17, col. 1 (Sup. Ct.
N.Y. Co. 2004), the plaintiff was one
of 17 passengers injured when the
defendant lost control of a van and
crashed into a guardrail. Defendant's
insurance policy limited coverage t6
$25,000 per person and $50,000 per
accident. The 16 other passengers
settled their claims for a total of
$40,750. The plaintiff, who continued
her lawsuit, argued that due to the
failure of defendant’s insurer to con-
solidate claims, she, as the first and
only passenger to obtain a judgment
(albeit through stipulation), was enti-
tled to the policy’s limit of $25,000-
per person. Defendant’s insurer
sought a declaration that the plain-
tiff was entitled to receive only
$9,250 after deduction of the other
settlement payments. Distinguishing
Belizaire v. Aetna Cas. & Sur. Co., on
which the plaintiff relied, the court
held that the plaintiff was entitled to
only $9,250, the amount remaining
on the policy’s per-accident limit’
after deduction of all settlement
claims.

The latest decision on this subject
is Allstate Ins. Co. v. Russell, 13 AD3d
617 (2d Dept. 2004). Therein, the
respondent, who was insured by All-
state with supplementary uninsured
motorist (SUM) coverage of $25,000
per person/$50,000 per accident,
was involved in an accident with an
uninsured vehicle. He notified All-
state of his intention to make an SUM
claim within 2 month after the acci-
défif, but aid not file & demand’ iof’ i
arbitration until almost two years
later. Sometime before’it received
respondent’s demand for arbitration,'
Allstate exhausted its SUM limits by
paying out the entlre pohcy lumts to

1o stay arbxtranon AJlstate argued
that it owed no obligation to thé’
respondent because it had exhaust-
ed its policy limits. .
The Supreme Court denied the
petition, holding that in order to
.avoid awards in excess of its policy
limits, Allstate was required to con-
solidate the claims. On appeal, the
Second Department reversed, hold-
ing that, “as long as it does not act -
in bad faith, an insurer has no duty

to pay out claims ratably and/or

consolidate them.” The court con-
cluded that since the respondent
failed to show, or even allege, that
Allstate acted in bad faith, Allstate
was entitled to a stay of the arbi-
tration [citing Duprey, supra and
STV Group, supra, and distinguish-
ing Cebularz, supra and Belizaire,
supra).




