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< Declaratory ]udgment Acz‘zons A Question of Standmg

lthough declaratory judgment
actions (DJs) are recognized as an
M\ effective mechanism to determine

B.whether an insurer is obligated to

: defendor indemnify an insured for liability

arising from a particular incident,' there is
a conflict among the courts as to who has
standing to prosecute such an action. Is the
declaratory judgment action remedy avail-
able only to the insured, who is in direct

- privity with the insurer, or may a third-

party/stranger to the insurance contract,
such as, most particularly, an injured
claimant, seek to enforce his or her rights
against an applicable irisurance policy in
such an action?

As will be demonstrated below, the
answer to this question may depend upon
where the DJ action is brought because
there is a difference of opinion among the
Appellate Division, Second Department and
the other departments in the state. Although
the federal district courts have recently
attempted to predict how the New York

- Court of Appeals would decide this issue, that

s fore, compliance with the statutory prereg-

- uisites of eniry of a judgment and a 30-day
. waiting period are conditions precedent to
' such an action. Indeed, the court held that in
* the absence of a judgment against the insured,
~third parties to the contract have no rights

. legally-cognizable interest in the insurance

ontracts at issue, there is no justiciable con-
troversy between [the third parties] and the
- insurers to give [them] standing to bring [the]
ction.” Finally, the court noted that “[a]ny
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equest:for declaratory relief is premature if
he standing for such an action is contingent
-on the happening of a fuiure event which is
‘beyond the control of the'parties and may
ever occur.” '

The First Department has consistently fol-
- lowed the rationale expressed in Clarendon
n more recent cases.?

ourth Department

. The Fourth Department was quick to pick
. up on and adopt the First Department’s view
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question has not been certified and the Court of Appeals  of the i issue, as expressed in Clarendon, supra. In Hersh-

- has not yet directly spoken on this subject. As will be  berger v. Schwartz,* the court affirmed the dismissal of a

seen, however, the Court of Appeals may, indeed, have direct action against the insurer by injured persons on
already prov1dec1 some clues to dmnmg 1ts mten'aons in the stated ground that “Plaintiffs are strangers to the

this regard.

‘The Statutes

homeowner’s insurance policy and may not seek enforce-
ment of the insurer’s obligation under the policy [cit-
ing Clarendon, supra]. Plaintiffs may commence a direct
action against defendant’s insurer only when a judgment

CPLR 3001, entitled “Declaratory Judgment provxdes has been rendered against thé insureds and the judg-
that “The supreme court may render a declaratory judg- ment remains unsatisfied 30 days after entry (see Ins. L.
ment having the effect of a final judgment as to the rights .  §3420{a]{2]).” The Fourth Department, too, has consis-
and other legal relations of the parties to a justiciable tently maintained this position over the years.®
controversy whether or not further relief is or could be :

claimed.”

Insurance Law §3420(a)(2) requires every insurance
policy or contract to contain a provision that in case

‘Third Department :
Although‘ the position of the Third Department is

judgment against the insured shall remain unsatisfied somewhat less clear, it appears from the most recent
for 30 days after serving the notice of entry, “an action  case law that that court has aligned itself with the First
may ... be maintained against the insurer under the and Fourth departments on this issue.

terms of the policy or contract for the amount of such

In State of New York v. Federal Ins. Co.,f a direct action

judgment.” Insurance Law §3420(b)(1) then goes on to  against an insurer by an injured party, the Third Depart-

‘provide that, subject to the conditions of §3420(a)(2),

ment, in dicta (and, in a footnote) cited, with approval;

an action may be maintained by any person who has the First Department’s decision in Clarendon, supra.

“obtained a judgment against the insured .,

. for damages

" In White v. Nationwide Mutual Ins. Co.,’ by contrast, the

for injury sustained or loss or damage occasmned dur- court stated that insofar as the injured person is the

ing the life of the policy or contract.”

First ])epartmeht

party most interested in the dispute as to whether the

insurer owes a duty to defend and indemnify the under- .

lying defendant, a DJ action “may be brought by the
injured person against both [the insured and the insur-

In Clarendon Place Corﬁ. v. Landmark Ins. Co.?the er].” This statement did not contemplate the situation
Appellate Division, First Department held that a third  in which a judgment against the insured had already been

party, in the absence of a judgment against an insured,

obtained. Moreover, although the action was ultimate-

may not bring a declaratory judgment action againstthe ly dismissed, the basis for the dismissal was the failure
insurer. The court noted that Ins. L. §3420 created a statu- by the injured party to include the insured, a necessary
tory cause of action on behalf of an injured third party party, in the action, and not any claim of a lack of stand-
against the insurer, which is in derogation of the com- ing by the injured party to bring the action in the ﬁrst

mon law and, thus, to be strictly construed, and, there- place.

Most recently, however in Lang v. Hanover Ins. Co 8

‘ the Third Department dismissed a declaratory actzon

Norman H. Dachs and Jonathan A. Dachs are with brought by an injured party on the ground of a lack of
the firm of Shayne, Dachs, Stanisci, Corker & Sauer, in
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gainst the insurer and that “[a]bsent any .
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appellate courts and t'n_e‘at-!easé p,er; “"with the legislative history of Seéc-

- Continyied from page 3
anding. As stated by the court,

-insurance policy. This being the
.case, Insurance ‘Law §3420(2)(2)
-authorizes an action by plaintiff
.against ‘Hanover only after he
‘obtains a judgment against [the

ceived failure by.
+ Appeals to address

of —tion 3420;” (3) “the First Depart-
b ) € the spment’s gnalysis;is consistent with
:Plaintiff is a stranger to the subject  federal district courts hava attempt-

..the distfict courts within this circuft

ed 'to predict how the Court;of j;that have addressed this issue;” and

Appeals would rule on this issue:

1:(4) “the-First Department’s analysis

In deBryne v. Clay,* the US. Dis-. :is consistent with the jurisprudence

trict Court for thie Sotithern District

of New York concluded that the

-‘concermning declaratory judgments.”
- Finally, most recently, in Brady v.

JInsured] that has gone unpaidfor 30  injured plaintiff could maintain an s, United Airways .Group,” the court

days [citing inter alia, Clarendon,
supra, and the dicta in State of New
-York v. Federal Ins. Co., discussed
-above.

Second Bepartment

action against the insurer despite the

+ held that “New York State Insurance

absence of a judgment in theunder- Law is clear In its requiirement that

lyinig action. However, the court qual-
ified the scope of thé issues' it

rowly to encompass the particular
fact that the insurer had itself

.. In a significant break from the broughtaDJaction inthe state court
:other departments, the Second denying coverage. The court stated
Department has permitted third par- * that “the policy considerations that

sties to bring DJ actions against insur-
ers to determine whether the insurer
:owes'a duty to defend and/or indem-
‘mify even In the absence of a judg-
ment against the insured.
~,- In Costa v. Colonial Penn Ins. Co.?
-the-Second Department held that “a
:party who is not privy to an insur-
-ance contract but would neverthe-
‘less. stand to 'benefit from the
insurance policy may bring a
.declaratory judgment action to
. :determine whether the insurer owed
a defense and/or coverage under the
policy.” Accordingly, the court held
Ahat the injured party/stranger to
the insurance contract had standing
to maintain the action, citing witha
“cf.” the decisions of the First
Department in Glarendon, suprd, and
“Mount Vernon Fire Ins. Co., supra.
- In Tepedino'v. Zurich-American Ins.
‘Group,” the court repeated its hold-
ing in Costa, supra, and added that-
#a’ declaratory judgment action
against insurers with respect to jural
‘relations, either as to present or
Prospective obligations, is permitted
prior to entry:of judgment in the
amnderlying action.™ :
«xln Watson v. Aetna Cas. & Sur. Co.2
thé Second Department specifically-
rejected the First Department's deci-
sion in Clarendon, supra (as well as
the decisions in:the First and Fourth
departments that followed it), which
it criticized as “iot supported by the
[Anguage of the statute” and “overly
rigid.” Explaining why, in its view, a
third party, eveq absent a judgment
againshan insured, may bring a DI’
action.against an insurer, the court
stated that “we:read Insurance Law
§3420 ‘as prohibiting, by its plain
ferfns, only a direct causé of action
to recover money damages, and not
prohibiting-a declaratory judgment
ARONLY the plAIHIE i the tinder-
yingito oii*seeking & declara-
fon that a: dis¢laiming insurance
iOmpaily owes a duty to defend or
ndemnify-the tortfeasor.” Since that

support the provision of state law
that an injured party may not sue a
tortfeasor's insurance carrier for a
declaration that the carrier had a
duty to indemnify do not necessari-
Ly apply where the carrier jtself insti-
tuted a declaratory judgment action
. to resolve that issue,”

In Richards v. Select Ins. Co., Inc.,®
the court declined to follow deBryne,
supra, and rejected the plaintiff's
contention, based upon the Second

f

there must first be an event upon

t “wwhich an Insurance carrier is called
considered and decided more nar- .

upon to pay before a stranger may
bring a direct action against the car=
rier.... Moreover, the weight of
Appellate Division authority leans
in favor of this view adopted by the
-First and Fourth Departments.”

Court of Appeals .

Notwithstanding all of the pro-
nouncements concerning the failure
by the Court of Appeals to address
. this issue, it does appear that while
ithe Court may not have specifically
siand/or directly expounded on the

*» subject, it has, in fact, allowed-DJ

s-actions brought by injured parties.
.who had not yet obtained judg-

Department caselaw, that his action . ments against the defendants/

for declaratory

insureds.

' action should be
allowed. After not-
ing the split

In Lalomia v.

It appears that the Court  Bankers & Ship-

among the depart. O Appeals bas allowed Dy Persins. Co.» the

.injured -parties,

ments, the court actions bz:ougbt by who were'strang-
held that the .. . i ers to the insur-
analysis of the - zn]uredpozmes who had ance contract
First Department: #ot yet obiained with the underly-
in Clarendon, ) ) . ing defendants,
supra, was the Ju'dgme”ts against t]g? brought a DI
‘morepersuasive”  defendanis/insureds’  action seeking to
insofar as, in the . establish that the
. court’s view, it was underlying defen-

“consistent with both'the statute's
history ... and with declaratory jndg
ment jurisprudenc neral.”s
In Bluestein & S . Chicago
Ins. Co.," the court stated that “itis
well-settled that the. declaratory
judgment mechanism may be used
to address coverage issues even
though the underlying tort claimant
has not yet reduced his claim against
the insured to judgment.” The sig-
nificance of this broad géneral state-
ment may be tempered somewhat
by the fact that the case before the
court involved a on by the
insured, and not by the injured
party.
In Travelers Froperty Casualty
" Corp. v. Winterthur International,® the
court noted that the.federal:courts
in this cfrcuit have adopted theview
oftheFirst and Fourth-departments
“both because the greater weight of
the state authority was with” those
departments, “and because their

:se, in which: the Injured party | reasoning better comports with the

tought a determpination of whether
lie'insurer must defend and indem-
Iify it$ insured, Presented “a genuine
lispute that'is justiciable, ... insofar
is-the plaintiff would stand to bene-
it from the policy,” the court held
Hat it was “surely presented with a
feal controversy involving substan-
ial legal interests,’ * and, thus, a
woper issue for aDI®

o Cou e
Noting the existence of varying
pinions ameng the several state

plain language of §3420."

More recently, i Vargas v. Boston
Chicken, Inc.,” the court; after care-
fully analyzing the reasons for the
different positions taken by. the
courts on the issue, concluded that
“the First Department’s reasoning is
more persuasive™ because: (1)
“requiring a-third party to obtain a

-judgment against afi insured before
commencing an action against an

SUTer nsistent with the
expresslangudge and plain mezning
of Section 3420;"~(2) -“the First
Department's analysis is consistent

«ing a decl

’

dants were covered for the subject

.accident. The Supreme Court held ~

,that coverage existed and entered
-a judgment declaring in favor of the
plaintiffs, The Second Department
modified the judgment, but still
allowed for a-determination of cov-
erage by some of the insurers
involved. The Court-of Appeals
affirmed. Most notably, none of the
courts, including the Court of

.Appeals, rejected the plaintiff's

claim on the basis of a lack of
standing. .

. - More recently, in Slayko v. Securi-
ty Mutual Ins. Co.” a victim of a
shooting, ‘who had-not yet secured
a1noney judgment against the shoot: -
«r (despite having.ob
judgmenif)sbrou

mseek-
‘defen-
dant's hemeowner's policy-created
a duty-to defend.and indemnify in
the underlying action. Although it
does. not appear- that the issue of

standing was raised, the Court of .

Appeals déetermined the substantive

“issues. As aptly noted by attorney,

Richard H. Bliss, in a Letter to the
Editor of this paper on Aug. 4, 2003,
insofar as this case came to the

Court on appeal from a determina- -
tion ‘'of cross-motien for symmary

judgment ring coverage, “apro- ;

cedural context, which arguably §

would have permitted the courtto §

Search thé record’and grant judg- :
‘ment to the appealing insirer for the -,

injuréd party's lack of standing,” the "

failure of the Court t6 do so has sig-
nificance. B . )

" Under the circumstances, it wou,

sio.dgubt be helpful if the Goust (
‘Appeals were to clarffyiits positic
"by issuing an opinion forfnAlli af
directly addressing the discrepanc
between the departments and se
ting out a firm rule with respect {
DJ actions by third parties to it
contract. In the alternative, legisl
tive clarification might be approp:
ate.
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