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Court of Appe&zls Deczdmg Not to Decide

n our previous column' we observed
that in two recent high-profile decisions, |
the Court.of Appeals took pains not to
decide certain key issues raised by the |
parties. In the second part of this discus-
sion, we address the issue left unanswered |
by the Court in Automobile Insurance Co. of | .
Hartford v. Cook, 7 NY3d 131, 818 NY52d 176 .
(2006)—i.e., “whether acts of self-defense are g
intentional acts precluding coverage under
a homeowner’s policy”—Dby elucidating the .
positions and contentions of both sides to

}Voﬁnaﬁ Ddéh& .

e pool table, said to Barber, “this is a real gun,
it is loaded, follow your friends out of thls
house right now.” - ’
Barber slammed his coat down on the
pool table and slammed the rail of the table
~ with his fist. He told his companions to “take
_anything of value, and that he would meet
them otitside because he had some business
to attend to.” Barber walked toward Cook,
. who repeatedly told him to halt, and warned
that he would shoot. Barber continued to
advance and raised his hands in the direc-

this dispute.

On Feb. 20, 2002, Alfred Cook shot and |
killed Richard Barber. The incident occurred }
in Cook’s home, an insured premises under |
a homeowner’s policy issued by Automobile :
Insurance Company of Hartford (AICOH). |
Cook and Barber knew one another since
childhood, but became involved in a dis:
pute about a business relationship, which,
apparently, was never resolved. Barber was
a substantially larger man than Cook, approx1mately
three times his weight. Sometime in 2001, Barber had
kicked Cook in an unprovoked attack, causing injury
to Cook’s leg. !

On the day of the incident, Barber and another man
went to Cook’s home and began throwing objects at the
house. They eventually left the premises, but Barber
returned later accompanied by two companions. When
Cook saw Barber and the others heading to his home, he
directed a visitor to depart, mdlcatmg that he thought
he had “a problem on his hands.” Expecting trouble,
Cook, who kept a number of guns in his bedroom and
was experienced il their use, retrieved a-.25 caliber semi-
automatic hand gun, which he put in the pocket of his
coveralls. From his bedroom, Cook heard the front door
“slam” open, and Barber and his companions entered
Cook’s house.

While in the kitchen, Barber demanded that Cook
give him money, and told him that he would not leave
until Cook had done so. Barber was adamant, and Cook
believed that he was intoxicated. Barber grew more and
more angry, and began to pound on the kitchen table with
sufficient force to cause Cook’s end of the table to leave
the ﬂoor At that point, Cook stood up and stepped back
from the table, drew the small handgun from his pocket,
pomted it at the floor, and told Barber and the others to
leave. When Barbeér remained seated and laughed at the
small size of the “parlor pistol,” Cook realized he needed

a bigger gun. He returned to his bedroom and grabbed

the first gun on the rack, a single barrel pump shotgun.
Hoping that the larger gun would motivate Barber to
leave, Cook stood in his living room on the far side of
a regulation-size pool table, and said “I have a real gun
now,” and ordered Barber and his companions to leave
his home. The two companions made their way from
the kitchen to the front door, and Barber began to walk
toward the door. Cook, standing at the other end of the
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tion of Cook, who was uncertain whether
~ Barber was reaching for the gun or his neck.
* ‘Cook aimed the gun as low as he could, just
above the rail of the pool table and in the
- vicinity of Barber’s navel. When Barber was
- approximately six or seven feet away from
- Cook, and just one step from being close
‘ enough to grab the shotgun, Cook released
he safety on the shotgun, pulled the trig-
er, and shot Barber in the abdomen. Cook
stated that with the corner of the pool table
' still between them, he aimed at Barber’s
’ navel, as the lower parts of his body were
b dthe pool table. Barber took another step toward
Cook, who jumped back while pumping another round
into the firing chamber. Barber then stepped backward,
and when he neared the far side of the pool table, he fell

to the floor. Barber subsequently died from the shotgun

wounds.

When asked by the plaintiff’s counsel whether he
intended to hit Barber with the shot that he fired, Cook
said, “I wanted to stop the man. The only way I had the
power to-stop-him at that moment was by shooting
that shotgun. I had no intention of killing the man, I
just wanted to stop him from hurting me again.” When
asked whether he expected to injure Barber, Cook said
“I certainly had knowledge that a shot with a shetgun |
would injure, yes. I expected it to injure him, I certainly
did not expect to kill him . . . . I knew the shotgun would
injure Mr. Barber because I had to stop him, but I did
not anticipate it killing him.”

Declaratory Judgment

In a declaratory judgment action to determine the
issue of insurance coverage for Cook in relation to an
action for wrongful death brought by the Estate of Barber,
which-contained allegations of negligence and intentional
conduct, AICOH contended that it had no obligation to
provide a defense or indemnification because the shoot-

" ing death of Barber was not an “occurrence” within the

meaning of the policy and because the injury to Barber:
was “intended or expected” by Cook and, therefore, spe-
cifically excluded from coverage. In support of its argu-
ment, AICOH focused on Cook’s specific, incremental,
intentional acts in the moments preceding the shoot-
ing: his apprehension of a problem; his acquisition of
a handgun; his acquisition of a bigger, loaded gun; his.
warnings that he would shoot; his aiming at Barber’s
navel; his release of the safety; his pulling of the trigger;
and his ultimate admission that he expected the shot
to injure Barber.

Continued on page 7



Cook; for his part, argued that
1is actions in shooting Barber were
angaged in solely by reason of his
instinct for self-preservation, and
that his acting in seli-defense, albeit
lntentxona]ly, rendered his shooting

*accidental” and, therefore, within
the pohcy s definition of an “occur-
rence.” He further argued that the
intentionally inflicted injury did not
fall within the policy’s “intended or
expected” exclusion because he did
not have a “wrongful” intent.

In support of his self-defense argu-
ment, Cook focused upon the facts
that: he was in his own home; he
was one-third the size of Barber; he
had asked or demanded Barber to
leave; Barber had injured him in the
past; he gave warning that if Barber
did not stop, he would use the dis-
played weapon; Barber was in. such
close proximity that he could grab
the barrel of Cook’s gun if he did
not act immediately; he was under
no legal duty to suffer injury
at Barber’s hands; he placed
himself in a position to give
Barber and his companions a
clear passageway to the door
without confrontation and,
‘Barber ignored at least two,
and as many as five, warnings
before Cook acted.

Supreme Court Decision

The Supreme Court (Alba-
ny County) ruled in favor of
Cook, holding that “viewing
the transaction as a whole, it
cannot be said that the aver-
age person would conclude
that CooK’s shooting of Barber
was not an accident.” As the
court further explained, “the
incident as a whole, and the
shooting in partlcular, were
unexpected, unusual and
unforeseen, from Cook’s'point .
of view, and, thus, the incident '
was an ‘accident’ within the,
meaning. of the insurance pohcy.”
Similarly, applying the “transac-
tion as a whole” analysis, the court
noted that “itis not disputed by
[AICOH] that Cook was acting in
self-defense when he shot Barber.
Although each of Cook’s specific
actions may have been intentional
when viewed in isolation, as a whole
they do not constitute the type of
‘intentional’ behavior that has been
held to be other than an accident

within the meaning of an insur--

ance policy” [citations omitted].

The court concluc_le_d‘-’t_l‘-x_,atj because
Cook’s overriding initeiition and

_expectation was to cause Barber and

his companions to depart his home,
not to assault, kill or otherwise harm .
Barber, the “expected or intended”
exclusion did not apply. Mereover,
under the facts of this’ ase, the

“expected or intended” exclus:on
was rendered ambiguous. “Althotgh

Cook’s common sense and experi-
ence with firearms required himtto
admit that he ‘expected’ to injure
Barber when he aimed the shotgun
at Barber’s abdomen and pulled the
trigger, the policy exclusion does
not unambiguously apply to this
momentary and secondary ‘expec-
tation’ in the seli-defense context
presented in this case.”

Appellate Division

AICOH successfully appealed to the
Third Department, which reversed
the Order of the Supreme Court, and
held that, as a matter of law, Cook’s
actions were not covered by AICOH's
homeowner’s policy and, indeed,
were excluded by the “expected or
intended” exclusion of the policy. In

so holding, the court was influenced

largely by Cook’s admission at his:
deposition that he knew that the

- gunshot would injure Barber, thus

concluding that “the result of Cook’s
intentional act cannot be character-
ized as accidental . . .. While he alleg-
edly did not anticipate that the injury
inflicted would result in death, the
facts (and his admission) establish
that he intended the resuit of a body
m'ury ” One Justice dxssente@, gu—

estabhshed Cook’s actxons would be

covered

In the respectlve briefs to the
Court of Appeals, both partles
addressed the issue of the effects
of the self-defense claim on the issue
of coverage. For example, Cook,
as well as Barber’s estate, argued
that decisions in other jurisdic-

. tions indicated a trend to adopt
“a more sensible interpretation” of -

the definitions of “occurrence,” and
“intended or expected” and allow
for self-defense when properly

_raised by the insured, such courts

recognizing that “a properly raised
defense of self-defense is proper,
consistent with public policy and
does not violate the underlying con-
tract between the insurer and the
insured.” In support of this conten~
tion, they cited to and relied upon
decisions from Nebraska,? Califor-

In reversing the order and ﬁndmg
in_favor of coverage, the Court of V:%

. Appeals focused upon the allegation"
of negligence in the underlying

complaint. Noting that it bad

previously defined “accident” to
include an intentional or expected
event which unintentionally or

unexpectedly results in deatb,
the-Court beld that “if Cook

accidentally or negligently caused

Barber’s death, such event may be

considered an ‘occurrence’ within
tb,e meaning of the policy and

coverage would apply.”

" sued the insured for negligence, dnd .

nia,® Pennsylvania,’ Louisiana,® Ala-.

bama,® Arizona,” Hawaii,® Minnesota,’
Texas," Wyoming," West Virginia,"
South Dakota,” and Wisconsin."

‘also argued that one New
pell&r,e PIvision dEClSl()I&,
Wthh iressed the issue in limited
form, also supported their position.
In Mlchtgan Millers Ins. Co. v. Christo-
pher, 66 AD2d 148 (4th Dept. 1979),
the insured shot an intruder, alleg-
¢dly in séli-defense. The intruder

the insurer sought a declaratlon that
coverage was barred by an “expect-
ritendad” “exchisiont. The
court dénied' the insurer’s motion

_ for summary ]udgment becauseit

could not find, as a matter of law,

. that.the shooting was something that

P

the insured “expected or intended.”
Indeed, the majority found that even

“ though the insured intended the act

of shooting, | the consequences were
not intended.

AICOH, by contrast, argued that
Cook’s self-defense argument must
be rejected in the absence of a defini-
tion of “occurrence” that includes or
references the intentional infliction of
harm in the course of seli-defense or

. other “justifiable” conduct as being

an “accident,” and in the absence
of an exception to the “expected or
intended” exclusion pertaining to
an insured’s infliction of expected
or intended injuries in the course of

self-defense or some other “justifica-

tion.” While some policies do, infact,
contain language embracing cover-
age with respect to seli-defense or an
insured’s use of force to protect per-
sons or property,” such language was
absent from the policy at issue.



Notably, AICOH also pointed to
one New York appellate precedent,
which it claimed supported its posi-
tion. In Peters v. State Farm Fire &
Cas. Co., 306 AD2d 817 (4th Dept.
2003), affd. as modified, 100 NY2d
634 (2003), the insured repeatedly
swung a baseball bat, knowing that.
he was striking-a person. He claimed
that he did so in order to extricate
his brother. from a fight. The Fourth
Department concluded that such
conduct “can only be described as

-inténtionally caused” as a matter of

law, and, therefore, any coverage
under his'policy was excluded by the
policy’s intentional harm exclusieir;
sut-of Appeals. affirmed.
cordingto-AICOH, this affirmanée
strongly suggested that a justifica~

" tion claim'cannet.create coverage for

an insured’s intenfional act causing
expected harm. N

Finally, AICOH also pointed to sub-
stantial precedent from other juris-
dictions to the effect that infention-
ally inflicted injuries are not removed
from the exclusion merely because
of an insured’s claim of self-defense.
This included citations and refer-
ences to decisions from Michigan,*
Washington,” Vermont,* Fiorida,"

“North Carolina,? Indiana,? Missouri,?

Oregon,® lowd,* and Maine.®

Court of Appeals 1.

In reversing the Order of the Appel-
late Division, and finding in favor
of coverage, the Court of Appedls

" focused upornrthe allegation of
negligence in the underlying
complaint. Noting that it had
previously defiiied “accident”
to include an'intentional or
expected event which unin-
tentionally or unexpectedly
results in death,” the Court
held that “if Cook accidentaily
or negligently caused Barber’s
death, such event:may be con-
sidered an ‘occurrence’ within
the meaning of the policy and
coverage would apply.” More-
over, the Court concluded
that AICOH “failed to dem-
onstrate that the allegations
of the Comiplaint are subject
to no other interpretation
than that Cook ‘expected or
intended’ the harm to Barber.”
Thus, the Court stated that it
was unnecessary to address
the self-defense arguments’
raised by the parties.

Although the Court of

Appeals was apparently not

rea.).dy to settle the law of New York on

this particular issue because it was

not necessary to do so in the case

before it, it is likely that this issue-
will be presented again. At that time, .

the Court will determine which of

the opposing views presented above
should prevail. e
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